Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



300-23 Y 



■37/ 



*«! 



ff 

/ 



/ 



I 

/ 






i^'l*"'' 



Oif THE 

s 



(Pj,tW ^ 




LIBERTY t)F THE PHESS 

RESPECTFULLT INSCRIBED 



TO THE 



RE^BLICAN PRINTERS THROUGHOUT 



THE UNITED STATES. 



^sassssamtmssssssaKmamsBBtmsseaBSBKmsfssifia^ 



BY HORTENSIUS. t^^W /^*^ 



iBBBSaSBBSaBBaiHi! 



VHIltADBLFHIA PRINTED, 1/99^ 

RICHMOND: 

HE.PRJNTED BY SAMUEL PLEASANTS, lUNIORi 

1803. 



Jiaa^j, f 



\ ^ /S-' 






^ 



AN ESSAY 



ON THE 



LIBERTY OF THE PRESS. 



< ' 



PART I. 



i 



TO THE 



J^RESIDENT 

O F T H E 

tj 1^ I t E D STATES, 

THE obfervatiohs contained in the following pages are 
folemnly addrefled to your confcience and to your judg- 
ment. My objefl is, to demonftrate to the people, and to you, 
that the conftitution of the United States, has been violated. 
The arguments which are ufed to effed: this demonilration, are 
derived from the firft, and purefl: principles of political fcience, 
and are exhibited in that plain form, which truth alone can 
Venture to aCume. 

If, Sir, thefe arguments (hall excite in your mind, a doubt 
concerning the power of Congrefs to define and punifli libels, 
my purpole will be accompliflxed. The virtuous fervant, of a 
free people, will not perform a (ingle aft of power, unlefs be 
is abfoliitely fure^ that he is authorifed to perform it, by that 
charter, whofe facred precepts, he has pledged himfelf, to God 
and to his country, to obferve. If, relying too much, on the 
decifion, of an angry, and agitated aiTembly, he has haflily 



^^vcn his aflent) to a meafure, of which his judgment Hdwiiditt-* 
pels him to queftion the propriety, . difdaiaing all confiderations^ 
bu$ thofe of truth and jufHce, he will come forward^ with the 
firmnefs, which belongs to virtue, and acknowledge to the 
World, the real fituation of his mind* In doing this, he will 
e^cbiJMt to mankind* an inftanc^ of reftitude and candor, which 
It has been >feldom if ever their fortune to behold ; and hy this 
glorious homage, voluntarily oflFered to reafon and to truth, he 
vnl\ promote the caufe of liberty and virtue, and render his 
own name immnnal. He will difpel folicitude, and forrow, frova^ 
the bofoms of thoir* nds, whoFe pafriotifm is as pure ds his own^ 
and ftill the tumult, that is'^no^v^ifing in the country, and which 
threatens to overwhelm the union, with riiin and eonfuflon* 

I will not offend you. Sir, by faying, that on this {ubjeSt. yo)l 
mtf/i entertain /ow^ doubt. It is poffible that you may be ab/o" 
lutelyfure^ that the Congreffe of the United States, does poflefs 
a power, which certainly is not exprefsly given, nor can be 
(hewn, tOr be neceflary, to carry any given power into effefl:. 
It is poffible, that you may be abfdutely fure that you are in 
the right, although forty of the reprefentatives of the people^, 
equal at lead in talents and integrity, and almoft equal in num- 
bers to their oppohents, have told you that you are in the wroag. 
It is poffible that you may retain this abfolute convi.Mrion, in 
fpite of the folemn decifions of the refpe^able legifl«iturcs of 
Kentucky and Virginia. All this is poffible ; and if you (hall 
fay, either by your words or adtioiis, that it is aftually the cafe> 
I fhall not hefitate to believe you ^ but thi^ belief will be accom* 
panied with wbnder, and the moft profound regret. 

Yet, Sir, however clear your opinion, however deciaecf youf 
con virion may be, on this great conftitutional queftion, there 
is one point in which we niud' all agree- It is a truth whicK 
cannot be denied, a truth fupported by faAs, as notorious at 
they are alarming, that the feditibn bill is in the higheft de- 
gree dangerous and inexpedient. In this part of the world it 
is juftly regarded as an attack on the liberty of the prefsi and 
has roufed the attention, of the mod fupiiie. It has inflamed 
that fpirit of fufpicion and difccntent, which, unfortunately 
for the people, has been already too powerfully excited, and 
has a direft atid obvious tendency, to produce the very crime 
which it profefTes to puni(h. God forbid that I ihould faf, that 



fuch was the objeft for which the law was made. IT I entei 
tained an opinion fo difhonorable to my countrymen, ib dijj 
graceful to humanity, my foul would (ink with horror and di 
fpair. But I cannot defpair. Truth, liberty, and virtue, mul 
prevail in America, and I therefore, believe, that the fervatiti 
of the people, will not continue a law, merely becaufe it ha 
paiTed, when they know, when they fee, that the evil which! 
has already produced, infinitely outweighs all the good whidj 
they expected to obtain* 

Virginia^ January, 1799. HORTENSIUS. 



TO THE PEOPLE OF THE UNITED STATES. 

IT is the objeft of the following addrefs to demonftrateS 
that fo much of the late aft of Congrefs commonly called ilk 
Sedition bill, as relates to libels, is not warranted by the Coq, 
ftitution of the United States, and that fo much thereof as re 
lates to printed libels, is exprefsly forbidden by it. To thefe tw< 
points, my obfervations will be exclufively confined. 

The following principles, it is prefumed, will be conceded 
If the reader denies or doubts their truth, he need not pro 
ipeed. The whole argument is founded on a fuppofition tha 
they are true, 

I. That all power originally belongs to the people. 

II. That the powers of government are powers granted bi 
the people. 

III. That the individuals fele^ed from the mafs of the peo 
pie, to adminifter the government, poifefs no powers, genera 
or fpecial, but thofe which are either, exprefsly, delegated, oi 
are necejfary to carry a power exprefsly delegated into efFeft. 

IV. That it has frequently happened in the courfe of humai 
* affairs, and may again happen, that the individuals thus fe 

Ie£ted may abufe the power entrufted to them, and may ufurj 
more power, than was meant to be entrufted to them. 

V. That one abufe does not juftify another, and that th< 
ufurpations of Congrefs cannot be vindicated by the encroach 
nients of the ftate Legifiatures. 

VI. That the decifion of a conftitutional queftion, oughi 
not, in any manner, to be afFefted by the conduft of France 
or the opinions of Mr. Jefferfon^ or any other man, or men 



X. the world, but fhould reft ott the immutable ^rinclpks tjf 
eiafon and of truth. 

! It is oh the ground of this lafl: poftulate, that no aiifwer h 
iv^n to tht arguments, founded on.opinions and writings afcribw* 
dl to _Mr. jefFerfon and to pthers ; arid on the fame gtdund» 
he aid which might be obtained from the writings and fpeeches 
f Publius and other diftinguifhed federalifts, in fupport of the 
ofition now meant to be eftabliflied, is totally rejefted. It iS 
le purpofe of the prefent addrefs, not to afcertaih what/^r//- 
'x/ar individuals have thought, biit what ali men ought to think^ 
oncerning the powers of government, and the freedom of 
le prefs. . 

1; if all power oric;inally belongs to the people, thofe whd 
kercif^ any portion of power, itiuft derive their authority from 
ie people^ ^nd can poffefs iib power, that is not given, ex- 
refsly, or by fair arid neceffary implication. To afcertain th6 
recife portion of power, which they have granted, we muft 
ifort to the iiirtruments, or writings, by which their Jnteritiorl 
) grant power, is exprefled. Thefe inftfuments ai-e the Confli« 
itidns of the feveral States, formed at a tiiiie when they were 
I dependent fovereignties, arid the Federal Conftitution which 
nites all the States; 

The State Conftilutions preceded by fevcfal years, the for- 
tation of the Federal Compaft. By thefe Conftitutions^ go^-* 
■nments were organized, and the Legiflatures were intruded 
ith a general powef, to do what they might think thd public 
3od required. This power had been exerciffed, in all the States^ 
id the regulations, which it was thought the public good re- 
jif ed, had been adopted. The rights of perfons and thitigs^ 
jblic and private wrongs^ which furnifli all the materials fo^ 
cal and municipal law^ had been accurately defined and were! 
ell underftood. Adequate provifion was made to/ecure reputation 
I well as liberty and life. Still, however, a Federal Govern** 
ent was deemed eOintial, to the peace and happinefs of thd 
?ople of America ; not becaufe the State ihftitutiolis were de-» 
ftive, and required arriendment ; not becaufe liberty was iii 
mger, or becaufe character wsts not fufficiently guarded from' 
^farilation, but becaufe there were many important fubjefts 
1 which the State Legiflatures could not a6t with effeft. They 
mid noi make effeduaf provifion for paying the public debt^ 



jior regulate Commerco, nor borrow money en the credit of tbn 
United States, nor eftablifli a fyftem of general defence. TheC 
were the great obje^s w.hich could not be attained, but b; 
means of a Federal Government, and for the attaininent of thei^ 
objeds a Federal Government was inftituted. The powei* 
therefore,, delegated lo this government, were fpecial and limit 
ed, $Lnd from the ftate of things could not have been otherwife 

Nothing C9U1 be more obvious, and nothing has been mor< 
generally admitted, than the dijftindion between the principle 
which is the bafis of the State Governments, and that whicl 
forms the bafis of the Federal Conititution. To the Stati 
governments, general powers of legiflation are granted, anc 
they may legiflate on. all fubjefts, except thofe on which the] 
arc exprefsly forbidden to ad. To the Federal Government 
Specific powers only are given, and Congrefs can legUlate c 
tjiofe fubjeds only. on which they are exprefsly authoriied t< 
ViSt. Th^ State governments poflefs all powers, belonging t( 
the people, except thofe exprefsly withheld : the general go 
vernment poffeffes thofe powers only, which are exprefsly grant 
cd, or are neceffary to carry a power exprefsly granted int< 
efFeft. When therefore a doubt arifes concernmg the confti 
tutionality of a congreffional law, the firft queftion ought re 
gularly to b^, is the power to pafs this law exprefsly grantee 
to Congrefs i If it be not exprefsly granted in plain words fo 
that purpofe, the next queftion muft be....Is this lawneceflar 
to carry any power exprefsly granted into efFeO: ? If it be no 
neceffary, there is an end to all doubt or difficulty on the fub 
Jeft, and the law is abfolutely void. 

Let the Sedition bill be brought to the teft of an examinati 
en on thefe principles, and the refult will be, that thofe claufe 
in it, which punifli infurreftion or adual oppofition to the au 
thorifed ipeafures of government, will be found warranted bi 
the terms and meaning of the federal compaft ; becaufe thi 
beft laws would be of no avail, unlefs Gongrefs poffeffed a pow 
er to punifc thofe, who oppofcd their execution. The po\»e] 
of punifliing afts of oppofition lo the laws, therefore, beinj 
neceffary, to carry the laws themfelves into due operation, l 
readily conceded to belong to Congrefs. But the inquiry pur 
fued farther, on the fame principles, will terminate in a con 
viaion, that To much of the feditibn bill^as relates ta libels, or 



the government, or the indinduals bdonging to k, is nor 

(richin the words or meaning of th^ Conftitution. It will no^ 

3e faid that the power of puniftiing libgls is exprefsly given. 

Several offences are enumerated which may be defined by thV 

general government ; but libels ^e not included. If then the 

power of puniihing libels is not exprefsly given, it cannot be 

lexercifed, unlefs it can be (hewn to be necejfary to carry fome' 

given powers into effed. What is the power exprefsly given^ 

vhi^h is carried into efied, or is in any ihape aided in its ope* 

at^ofi, by the power of punifliing libels \ Plain as this queftion 

s, it iieyer has been anfwered \ in fafb it cannot be anlwered/ 

Gallatin propounded it at the lad fefEqi]^ to the advocates of the* 

edition BiiU with his ufual perfpicuity ; yet neither the elo-' 

uence of Otis^ |ior th$ ingenuity of Harper could be brought' 

encounter it, 

One cafe fnbre will cpinpletely illuftrate the dp.£trine here 
nculcated. In 1792 Congrefs pafled a law puniihing with death 
erfons .concerned in robbing the mail, or dealing letters from 
he poft-ofEce. If the enumerated powers of the government 
e examined, it will be found that the power to pafs fuch a law 
s not exprefsly granted j ftill however it i& warranted by the 
onfticution, becaufe it is i^eceflary to ^arry into efieft the general 
ower exprefsly granted to Congrefs, to eftablifb the polt-ofGc^ 
The pofition, tha^t Congrefs can exercife no power that is not 
;iven exprefsly, or by necejfary implication, tho' manifellly re« 
ulting from the nature of a federal compa£(» and fupported 
y every fair and rational con(lru£iion of the conftitution has, 
Tom excefs of caution, been exprefsly recognized by tl}e X2th« 
tirticle of the Amendments, which declares, ** that powers not 
' delegated to the United States by the Conftitution, nor pro* 
* hibited by it to the States^ are referved to the St!kti;s refp^f •» 
^ tively, or to the people." 

I Solid as th^ foregoing principle is, and folemti as its recogu 
bition has been by the people of America, it ha5 been boldly 
denied by fbme, and artfully evaded, by others. It has been 
ftrenuoufly contended, that Congrefs had power to adopt all . 
meafureS) which they quight think conducive to the general wei-« 
fare. Mr* S. from South Cardiaa was the firft who openly prok 
[rlaimed it as his opinion, that conftit^tionaUty, and expedience^, 
Vt^ere convertible terms* 



\ 



Thofe who adrocate this doifttme, endeavour to vindicate 
their conduft by reforting to the preamble, and tv> the 8th Sec- 
' tion of the firit Article, of the Conftitution of the United 
States. 

But before the arguments drawn from thefe fources arenotic-. 
cd, it is proper to obferve, that all reafoning on any propofiti- 
on, may be reduced into the form of a fyllogifm ; and if the 
firft and fetond teims be true, and the conclufion correctly 
ftated, the demouAration fought for is obtained ; and according 
to all the rules of logic, and the plain didates of common 
fenfe, principles from which a different conclufion is deduced, 
cannot be true. 

The propofition here maintained is, that fo much ot the Se- 
; dition Bill, as prefcribes a puni(hment for libels, is not warranted 
by the Federal Conftitution. 

To demonftrate this propofition to be true, 1 have recourfe 
to the following fyilogifnu 

I. Congrefs pofleffes no power unlefs it be exprefsly given, 
or neceffary to carry a given power into effeft. See the ift, 2d, 
and 3d populates, 

' II. The power of prefcribing a puniffiment for libels is not 
exprefsly given, nor neceffary to carry a given power into 
effea, 

III, Conclufion. Therefore fo much of the Sedition Bill a« 
prefcribes a punifhment for libels,, is not warranted by th^ Fe- 
deral Conftitution. 

Upon, principles of fair and logical reafoning, thofe who ad- 
vocate the conltitutionality of the Sedition Bill, muft admit the 
conclufion here ftated, unlefs they controvert the truth of the 
firft or fecond terms of the foregoing fyllogifm. 

The truth of the firft term is controverted by fome on the 
ground of the preamble to the Go;iftitution....the words are, 
*^ We the people of the United States, in order to form a more 
** perfect union, eftablifh juftice, infure domeftic tranquillity, pro- 
«« vide for the common defence, promote the general welfare, 
** and fecure the bleilings of liberty to ourfelves and our pofter- 
*' ity, do ordain and ejiablijh ibis Conjiitutiony for the^United • 
•* States of America." 

From the language of this preatnble, it has been contended, 
that Congrefs have a power, exprefsly granted, to pafs any 

B 



\ kwsi which in their opinion, may tend to provide for the coitbu. 

i mon defence, or promote the general welfare/ 

I The fame inference ba& been drawn from the 8th SedHon oF 

I the id Article of the Conftitution, which declares,. *^ that. 

" Congreft Ihall have power to lay and colledb taxes, duties, 

*^ excileS) and impofts to pay the debts and provide for the com-« 

•* mon defence and general welfare of the United States/'f 

Arguments are fometimes brought forward in difcufTion^ 
the refutatipA of which requires more patien<;rr than fkilU Oi 
this defcription is the argument now dated. 

As to the I*reambie.«.«The fpecial reply to this argument is,^ 
that the preamble to a ftatute, or conftitution, which is the fu«^ 
preme ftatute, is no part of it« This is. not mentioned as a prin-i 
ciple of common law, but as a principle of common fenfe ; a, 
preamble ftates the general objefts of the law or the conftitution,^ 
and the articles which follow prefcribe the means by which^ 
and by which only, the attainment of thefe objeiEls is to. be pur-* 
fued J the preamble can neither enlarge nor reftrain the body 
of the ad ; it is in fa£l:, nothing more than a declaration of 
bbjefis ; the conftitution or law, is a fpecification of means...«^ 
the preamble to the Conftitution therefore fays,, in fubftance, 
^* We the people of the tlnited States in order to promote tha 
•* general welfare, do ordain this Conftitution :'',*.*that is, '« wq 
^* do ordain this Conftitution, in order to promote the i^eneral 
•* welfare.*' Language cannot be more plain. The Conftitu- 
tution is unequivocally announced as the inftrument or mean, 
by which the general welfare is to be promoted.. 
. As to the 8th Seftion of the ift Article. The fpecial reply 
to the argument founded on this feftion is, that the plain, gram, 
matical meaning of the fentence, even taken by itfelf, and with- 
out any reference to the uniform tenopWF the Conftitution, 
forbids the inference before mentioned. The Conftitution by 
the words of this Section, meant to give not a general power 
to provide for the general good of the union, but the fpecial 
power of laying and colleding taxes and duties, for tb^ purpofs 
of paying the debts and providing for the genersj.! welfare. Ac* 
cording to this conftruSion, a fpecial power is given for a ge- 
neral purpofe, in other words for the general good,; which \% 

 Sec SewaHs's speech on the Sedition Bill. 

\ ^« Otis and Ba/ard't Speeghes oa the AUen BUI. 



in ttuih t^e purpofe for wTiich'all power is grahtecl'; but ac* 
xording to the conftroclion contended for by the advocates of 
'che Sedition Bill, the fame fentence which gives a fpecial pow- 
er, itlfo gives a general power, which renders th6 fpecial dele- 
'garion of power nfelefs. Which of thefe rwo cdnftruflions ^ 
the moft rational, is a queftion that is not fuppofed to be in 
the fmalleft degree doubtful. 

It fcems clear then that a fair iconfttuftion of the preamble, 
'and of the 8 th fedioti of that article, confidered in themfelves, 
does not warrant the dodrine tnaintained by the friends of Che 
Sedition Bill, that Congrefs pofleffes a general power to pro- 
vide for the welfare of the Union. This doftrine appears not 
only not warranted by the particular claufes relied on, but ab- 
furd, when thefe claufes are taken into view with all the other 
•claufes of the Conftitutibn. 

It has been already ftated, tfiat in 6ach of the feveral ftates^ 
the local and municipal regulations which were thought expe- 
*dient had been adopted. With tbefe the people were fatisfied. 
When, therefore, a federal government was deeoted tKceJfary 
by the people, it could Aot be their intention or wiQi that the 
federal government (bould make laws on any fubjed, on which 
fatisfa£tory laws were already made, or might be made, at the 
difcretion of their reprefentatives. A federal conflitutioa 
tould ytot be necejfary for any purpofe completely within the r^^ach 
of ftate legfflacion : and, therefore, general powers could not 
t)e intended to be given. 

It is a found principle, that all parts of a law or writing are 
to be taken together, and that fuch a conftruftion ought to be 
adopted. If poflible, as will allow every part fome meaning and 
operation. Now, if the preamble, or the 8th fedion of the iQ: 
article, confers on Congrefs, a general power, to do what they 
may think right ; thofe parts of the conftitution which dele- 
;gate fpecial powers, are unmeaning and without operation. Oi| 
the other hand, if the preamble be regarded in its true ligbt^ 
as a declaration of objeds ; and if the 8tb feflion of the il]b 
article be confidered as only giving a fpecial power for a gene* 
ral purpofe, every other claufe and feptence of the conftituti- 
on, will have a meaning and effe^ii T^s latter conflru^ipn, 
therefore^ muji be adopted. 



Agam,.if Congrefs poflefles a general power to promote the 
general welfare, if confthutionality and expediency be convcr* 
tible teritiS) Tvbat meaning is to be given to the 112th amend-* 
ment> which declares, that *^ powers not delegated to the 
*' United States, nor prohibited to the States, (hall remain with 
*' the dates refpedively, or with the people." This language i& 
fo irrational and abfurcl, unlefs there are fome powers which 
are not delegated, that it aifords conclti/ive evidence, of an uni« 
verfal conviction, throughout the ftatcs, and in Congrefs, that 
this general power did not exift. 

Further, if it was really meant, that a general power ftould 
be given to Congrefs, why were fpecific powers enumerated 
and granted ? Tais enumeration is made with a degree of accu- 
racy and preciiion, abfolutely ridiculous, if a general power 
was meant to be given. Surely, if fuch had been the objeSij 
plain words, which melt of the plaineft capacities might com« 
prehend, and about which there could be no doubt, might 
have been, and would have been fekded for the purpofe* 
Surely, if fuch had been the objeft, ihen of common honefty, 
and common underftanding, after expreiling in plain words 
what their object was, would not have employed themfelves ia 
fo idle and ufelefs a tafk as the enumeration of fpecial powers ; 
but would have proceeded diredly to mark out the diiferent 
departments of government, and to divide among thefe de- 
partments the general power meant to be beftowed. 

Again, we have feen that the (late governments poiTefs ge- 
neral powers of legiilacion. ' They- may do .every thing which 
tends to promote the welfare of the refpe6live ftates, unlefs ex- 
prefsly prohibited by the ftate or federal conftitutions. Now 
if Congrefe poUefles general powers of legiflation, alfo, over 
the people of the United States, it is manifeft that we have a 
government within a government, one of which rauft inevita- 
bly peri(h. Arguments leading to a conclufion fo monftrous 
mti/i be erroneous* 

This laft obfervation may be completely illuftrated by the law 
in queftion. The ftate governments have yet a right to pre* 
fcribe a punifhment for llander, which affefis the reputacion of 
of individuals, whether this {lander be by fpeech, writing or 
printing* Before the federal government was formed they pof- 
fefied this power, and muft yet retain it, unlefs it has been fur- 



rendered, ito man, hoinrever, has yet faid not can it be laid^ 
that this power may not be legally and conftitutlonatly exercifed 
by the ftates. Suppofe then that'the legiflature of Pennfylva- 
nia ihould pafs a law, prefcribing a fine of fifty dollars only, 
witht3tic any imprifonment, for defaming any individual by means 
of the prefs. The officers of the general government arc no- 
thing more or lefs than indivinuals, and are bound by the ge- 
neral expreflion of a law as well as other people. By what law 
would a libeller of the Prefident be tried ? By the ftate law, by 
the confi^reflional law, or by both? This queftion, difficult as 
it is, muft be anfwered by thofe who advocate the general pow- 
<r of the government of the United States, without controvert- 
ing the general powers of the flatc legiflatures. This, how- 
ever, never having yet been done, it is prefamed will not be 
4one. 

Finally, no poiition can be true from which err«r or abfur- 
dity can be fairly deduced. If Congrefs poffefTes a peneral pow- 
er to promote the welfare of the union, there is no limitation 
to this power, but their own difcretion. They may exercife 
like the Hate governments every power except thofe which they 
are exprefsly forbidden to exercife. They are forbidden to 
^rant titles of nobility, but they are not forbidden to pafs laws 
by which a powerful ariflocracy might be created. They 
might pafs a law eflabliihing in America the fyftem of^taits, 
by which the ariflocracy of Britain, in fpite of oftentation, 
luxury, and profufion, has been maintained for fo many ages. 
But Bold as the fpirit of ufurpation may be, this doctrine has 
never yet been explicitly avowed. It is believed to be too ab- 
furd, ever to be explicitly avowed ; and yet it mufl be avowed 
or at leafl admitted, by thofe who advocate the general pow- 
er of the government of the United States. 

But others more artful, though not more formidable, con- 
tend, that it is a principle of obvious policy, and common 
fenfe, that every government ihould have within itfelf the 
means of felf prefervation ; that the power of punifhing libels 
on the government and its officers is efiential to the prefervation 
of the government, auv^ that therefore the general government 
pofieffes the power of puniihing libels. 

This argument is exhilnted in its befl form, but when exa- 
mined, it cannot millead. The firfl branch of the propcdtion 



IS neither admited, nor denied to be true. It iis cohten'd^ct iS 
be immaterial and unconnedled with thefubjeft m debate. The 
ijueftion is not, what powers ought a government to poffefsi 
tut what powers does the government iiow exifting poffefs ? The 
firft queftion was determined by the Convention in 1788, and 
the Congrefs in 1789, the^laft is to be determined by the p^o^ 
pie now^ The firft queftion arifes when a conftitiition is about 
to be formed, the latter after it is formed. . This part of thd 
propofition, therefore, being immaterial, the reafoning found- 
ed on it cannot be conclufive. What in truth, can be more re- 
pugnant to all the rules of logrc, than the attempt to prove that 
A power has been granted^ by arguments to (hew that if ought 
to have been granted? 

When the 6rft term of any regular argument is proved to ht 
untrue, or (hewn to be immaterial, it is neither necefTary nor 
proper to controven the fecohd, becaufe, whether right or 
wrong, the conclu(ion if correftly deduced, muft be untt-ue ot 
immaterial. I will not, therefore, deviate at this time, from 
the plan of ftrifk difcuflron, which is announced in the firft para- 
graph, to prove, that the power of punifhing libels, however 
important to the nten of government^ is of no confeqtience to the 
government itfelf. 

There remains only one more argument in favor of the fedf- 
tion bill. This is noticed here, not becaufe it is worthy of nb^ 
tice, blit becaufe it affords a complete fpecimen of the acute and 
logical reafonin^y by which this odious raeafure has been vindicat- 
ed. It is conceded, fays Mr. O. that government has a right 
'to puaiih fedition or infurre^lion : it therefore has a right to 
punifh every thing that may* lead to fedition or infurreftion. 

Th« force of this argument may be deftroyed by exhibiting 
it in a regular form, and applying it to the fubjedl on which it 
V. as urged*. 

1. Congrefs has a right to piinifti fedition and infurreftion. 
This is conceded to be true. 

U. Libels lead to fedition and infurreftion* Now this is not 
true ; nor docs Mr. O. attempt to prove it to be true. But, 
whether true or not, it is immaterial. The affirmation: here 
ought to be, not libels leadio^ but '* libels are acls of fedition," 
and'then the conc!ufi©n would regularly follow; 



ni. That Congrcfs has a right to punifh libels. But neither 
Mr. O. nor any other man will fay, thsit any libel is an aft of 
fedition orinfurrection, or even a breach of the peace. 

It deferves farther to be remarked here, th^t the power of 
puniihing fedition is not exprefsly given to Congrefs : it is ad- 
mitted, however, to belong to Congrefs, becaufe it is necejfary 
to carry the laws themfelves paffed, in conformity to the con- 
ftitution into efteft. The power of puniflijing libels, not being 
given, can be claimed like the power of punifliing fedition, 
only on the ground of neceflity. This carries us back to the 
queilion formerly put, what power exprefsly given to Congrefs 
is even aided by the power of punifliing libels ? 

According to Mr. O. if a government has a power to punifli 
one offence, it has of courfe a right to punifli all afts which 
may lead to that offence. In other words if it has a power 
to punifli oi\e offence, it has of courfe a power to punifli twenty 
offences, however different in name and nature. Under this 
fyftem of reafoning, if the general government was authorifed 
to punifli the murder of a man in the fervice pf the United 
States, it would havje of courfe a right to punifli an infult, be- 
caufe infults lead to quarrels, and quarrels lead to murder. 
Various other cafes might be put which would expofe the fal- 
lacy of reafoning like this ; but it is already fufficiently expofed. 
The argument which implies the power of punifliing libels, 
from the power of puniihing fedition, which is in itfelf only 
an implied power, mufl: be condemned as foon as it is under^ 
flood, even if it could be ftiewn that libels do lead to fedition. 
But they do not lead to it. This negative pofition, it is not 
neceffary now to prove ; the contrary being aflirmed by Mr. 
O. ought to be proved by him. 

It was before mentioned, that there was an univerfal con- 
viftion in the United States, that general powers of legiflation 
did not belong to Congrefs. The 12th amendment was offer- 
ed as conclufive evidence of the truth of this affertion. If then 
the people of the United States really fuppofed that Congrefs 
poffeffed only the powers delegated, exprefsly, or by fair and 
necefiary conltruftion, and it turns out that Congrefs poffeffes 
a power never meant to be beftowed, in confequence of cer- 
tain general expreflions, the force of which was not. accurately 
.Wlimated, what man, who pretends either to integrity or repub- 



Veaflflhy iril dare to fay that he will carry fuch a power iatc^ 

cflfeft? 

The principle on which fo much of the fedition bill as pre'« 
fcribes a punifhoient for libels, is declared to be unconftitutionalV 
having been it is believed, clearly explained and eftablifhed, 
and the principle on which the advocates of that meafure rely, 
having been (hewn to be unfound in itfelf and abfurd in it$ con«« 
fequences ; the firit part of my undertaking ought to be con* 
fidered as performed. But many obfervations having been mad« 
concerning the common law of England, and the fprce which 
It has in the United States, fome notice ought to be taken o£ 
them here. 

It has been alledged by fome, that the common law of £ng*^ 
land is in force in the United States, that libels are an offence 
at common law, and were punifhable even before the Seditioot 
Bill. Judge Peters it is faid committed Mr. Bache, the late. e« 
ditor of the Aurora, on this ground. 

Before this doctrine is exan;iined, there is one remark which. 
deferves attention. A legiflative ad has been perfDrmed : it 
is urged, that this a£t is not warranted by the .Conftitution of 
the United States. The friends of the meafure fay that it is- 
conftitutioaal^ and to prove their aflfertion they refer you aot to 
the conftitutipn itfelf, by which alone power, general or fpe- 
cial, can be claimed, but to the common law: of £ngland ! 1 

To prove that Congrefs has a right to pafs a law to puniih 
llbeljf, they fay that there already exids a law in the country, 
by which libels may be punifiied ! The fyftem of moderation,. 
which was adopted at the commencement of thefe papers, and 
from which there has been as yet no deviation, prevents me. 
from fpeaking of arguments like thefe in the terms which they 
deferve. 

If the common law of England be in force in the United 
States, it muflt be in force becaufe it is declared to be fo by the> 
tht Conditution, or by fome Jaw of the United State8..f.no 
piuricipaJ fyilem of law can be of any authority here, unle& 
exprefsly adopted in one of thefe two ways. The conftitution 
is filent on the fubjed....this filence was wife ; Vecaufe, a fyf- 
tem of law adopted by the conilitution could not be changed 
by an ad of ordinary legiflation ; nor is. it adopted by any law 
i)f the United States } and if it had been to adopted, the quef*^ 






tkm '^ooM ht prtdklf tbe fame that 19 toow dtfcuffed. For if, 
. Congrcfs have no right to pafs a law pumlhing libels, it follows 
that they have Ho right to. adopt a fyfteai of law«, one of which» 
prefcribes a puntfhment for libels. 

1 repeat that no law can be in force here, unlefs adopted in 
one of the two ways, juft mentioned. Law ii a rule of adion 
prefcribed by the fupreme power of a ftaie» The fupreme 
power of the United States has not declared the common, law* 
of England to be in farce here: therefore, it is not in force 
here. It will be obferved^ that I fpeak not of tbe law of 
nations. 

If there be a palTage through which the municipal regula* 
tions of one country, can get into another country, and ac« 
quire authority in it, without the exprefs confent of the people^ 
thofe who have announced the migration of the common law 
of England into the United States will inform. the public, whe«. 
ther it was accompanied in its voyage by the civil law or not* 
If this Jingular invafioq of our country is not firmly repelled, 
we may ex'peA depredations on our (late inftitutions, from all the 
codes of the eaftern world. The compendious and energetic fyf- 
tem by which the Sultan keeps his (laves in peace, may at this 
moment be on its way to America, and on its arrival here, will be 
precilely, of as much force, as the common law of EngUnd. 

The opinion, that the common law of England is in force in 
the United States, has been demonftrated to be erronequs, pro- 
vided it be true that law is a rule of a^ftion frefcribed by the fu?» 
preme power. 

The opinion is not only erroneous in itfelf, but directly repugn 
nant to the plain meaning and words of the Conftuution which 
exprefsly declares* Art. 6, that <' this Conftitution and the laws 
^^ of the United States, which (ball be made in purfua^ce there^ 
*' of, and all treaties made or which (hall be made under the 
'* Authority of the United States, (hall be the Supreme law of 
** the land.** The common law is totally unnoticed. 

Again if the common law of England be in force in the 
United States, and is to be the guide by which the fe/ieral jud- 
ges (hall condud themfelves, what becomes of the various 
changes in the cotnmon law, which have been efFeded at differ- 
ent times by thefeveral ftate legiflatures ? are the improvementa 
on the common l^w, which have been made in the ftate of Yir- 
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ginia, for the aceommbdation and convtmtnttt of the people, to 
be entirely done away without tbeh- knowledge or conrent f 
is the right of primogenhure revived; or is it only the crimi- 
nal law that is in force here f Thefe are two important points^ 
among a thoufand others, on whkh informaiioii k required from 
the advocates of the common law. 

The Congrers of the United States, fo^ far from adopti«g 
the common law of England^ which it muft be again obferved» 
they had not a general power to adopt, have exprefsly enaded 
that the laws of the feveral dates, except where the conftitution, 
treaties or ftatutes of the United States (hall otherwife require 
or provide, (hall be regarded as rules of decifion in trials of 
common law in the United States in cafes where they apply. 
See the aA paflfed 24th Sept. i/Sg, 

On this fubjed^ there is one argument, *whkh in itfelf is abfo* 
hitely conclufive. The Congre(s of the United States have a 
power to pafs a law concerning libels or not. If they have this 
power, and exercife it, by prefcribing a puni(hment for libels, 
the courts of the United States muft be governed by the law of 
the United States, and cannot exercife any. common law jurifdic* 
tion on the fubjeft* But if Congrefs does not poflfefs the right 
to pafs a Iscw concerning libels, then the arguments which (hew 
that the courts of the ITnited States have a jurifdidion over Vu 
bels, alfo (hew that their jurifdi(f^ion extends to fufajeds, on which 
Congrefi^ cannot legiflate« 1 hus the power of the judiciary will 
embrace objeds beyond the reach of the legiflature, and of 
courfe the laws by which the judiciary think proper tube govern- 
ed muft remain forever unchanged. Surety it will be at once 
admitted, that every argument whofe object is to prove that 
the judiciary power is not coextenfive with the legiflattve pow- 
er, but more exten(ive» mud be unfound. 

This admiilion will be made without hefitation, by everyone 
who underdands either the general principles of government, 
or the plain meaning of our own confticution, which fays» Art« 
3, Seft. 2. ^' The judicial power of the United States fliall 
^' extend, to all cafes in law and equity arifing under this conftt- 
*< tution, the laws of the United States, and treaties made, or 
'* which (hall be made under their authority.'* Thefe are the 
great fubjeds on which the judicial power of the United States 
is to be exercifed according to the exprefs diredion of the con- 
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ftitution. The other cafes to which their authority is declared 
to extend, are totally unconne^d with common law jurifdic* 
tion. 

But, it is faidy the fame claufe declares, that tlie jadicijil 
power of the United States (hall extend to *^ controverfies to 
*' which the United States fhall be a party/' F'rom this fome 
have inferred, that the federal judiciary have jurifdidion over 
every offence, againft the United States, becaufe the United 
States connitute the party injured. 

It has been already (hewn that the common law is of no 
force in the United States ; now if the courts claim a jurifdic* 
tion over every cafe, in which they may think that the United 
States are a party, by what law will they define and puni(h the 
offence i If the laws of the United States are (ilent, there is 
no law by which the offenders can be tried. But if the laws 
of the United States are not filent. if Congrefs paffes a Iaw» 
by which an offence againft the United States is defined and 
punifhed, by which the United States are in any cafe conftituted 
a party, then the queftion recurs, as in the prefent inibincet 
whether Congrefs had a conftitutional right to pafs fuch a law 
or not. The queftion therefore about the extent of ihe legifla* 
tive power of Congrefs, is the only queftion, that ought to be 
difcuffed. 

The queftion, it is prefumed. has been now fully and fairly 
difcuffed, and the refult is that fo much of the Sedition Bill as 
relates to libels is not warranted by this conftitution of the 
United States. 
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It* is tht ob]tOi of the fucceeding letters, to demonftrat^ 
that fo much of the Sedition Bill, as relates to printed libel 
is exprefsly forbidden by the conflitution of the United State 

This queftion, in (Iriftnefs, ought not to be difcufled ; h 
caufe, if Congrefs have not power, either exprefsly given c 
by neceifary implication^ to pafs the law under confideratioi 
it is totally immaterial whether they are forbidden to pafs it « 
not. But as the '* freedom of the prefs/' has never yet bee 
accurately defined, and as there is no fubje£t in which the w< 
iare of fociety is more eflfentlaliy concerned, my original unde 
taking (hall be fully performed^ 

The words of the conftitution, which contain the expre 
prohibition here relied on, are, ** Congrefs fball make no li 
*' abridging the freedom of fpeech or of the prefs." See t| 
third article of the amendments, &c. 

Before any precife conftrudion is put on thefe words, ^* fr< 
idom of the prefs,*' an argument in favor of the foregoing pi| 
pofition prefents itfelf, which to me feems conclulive. 

The federal government had been organifed, and its opeij 
tion had commenced, fome time before the third article of d 
amendment became a part of the conftitution. During ti 



))eriod, the prefs ivas free^ from Stny controut. It is a faft, 
that no law was pafijed by Congrefs to controul it. It is a truth 
already proved, that no law could be paffed by Congrefs to 
controul it; and it is alfo a truths already proved, that there 
neither was nor could be any other law, by which it could be 
controulcd. Before the amendment was adopted, therefore, 
the prefs was frc(B...»The meafures of the government were fub- 
jefts of general difcuffion, laind were ftated fometimes truly, 
fometimes falfely, at the difcretion of the writer. Nothing that 
was faid^ however falfe, however fcandaIous> could be noticed 
by the government. In this ftate of things, a claufe is added 
to the Conftituti^n, which declares that the freedom of the 
prefs fhali not be abridged. In other words the prefs (hall con- 
tinue to enjoy that total exemption from legiflative controul, 
strhich at this moment it pofTefTes* The law, therefore, which 
abridges this exemption, is exprefsly forbidden. 

The fubje£l before us, hath furnifhed the materials for much 
3ifcuiIion; and it has been fo often f&id to be impoiiible to 
iraw the line, between the freedom and licentieufnefs of the 
^refs, that the attempt has never been made. The legal and 
political writers in England contend, however, that this line 
nuft be- drawn ; but, they admit, that the exaft degree of 
ondtude has not yet been difcovered. 

1 his uncertainty in the law is well adapted to the fituation 
?f the Bridfh government. It enables the minifter to a£i: and 
5uni(h as times and circumftances require ; without fubjefting 
liinlielf to the odium of having tranfgrefled the law. But, 
lowever important this uncertainty may be in a country, where 
privilege and monopoly form the bafis of the government, in 
he United States it is difgraceful. In a republican government 
he people ought to know, the people have a right to know, 
he exadt, the precife extent of every law, by which any indi- 
vidual may be called before a court of juftice. 

Fortunately for the people of the United States, the queftion 
jvhich has perplexed the politicians and lawyers of £ngland« 
loes not exift here. 1 he Conftitutipn having declared, that 
he freedom of the prefs Ihall not be abridged, has, in faft, 
)ronounced that no line of difcrimination (hallbe drawn. For, 
f the freedom of the prefs is not to be abridged, and if no maa 
:an tell where freedom ftops> and licentioufne(s begins, it is ob« 



vious that no man can fay; to what e:ttent a law againd hcen* 
lioufnefs {hall be carried. It follows, then« that no law can be 
made to reftrain the licentioufnefs of the prefs* 

The words, •Vffee.iom of the prefs/' like moft other words, 
have a meaning, a clear, precife, and definite meaning, which 
the times require, /hould be unequivpcally afcertained. That 
this has not been done before, is a wonderful and melancholy 
evidence of the imbecility of the human mind, and of the flow 
progrefs which it makes, in acquiring knowledge even on fub- 
je^s the moQ^^ ufeful and interefting. 

It will, I prefume, be admitted^ that the words in queftion 
have a meaning, and tli^t the iramers of the amendment con- 
taining thefe , words, meant fomething when they declared^ that 
the freedom of the prefs fiiould not be abridged. 

To afcertain what the " freedom of the prefs'' is, we have 
only to afcertain what freedom iifelf is. For, furely, it will 
be conceded, that freedom applied to one fubjed^, means the 
fame, as freedom applied to another fubjed* 

Now freedom, is of two kinds, and of two kinds only : one 
is, that abfolute freedom which belongs to man, previous to any 
focial inftitution ; and the other, that qualified or abridged free- 
dom, which he is content to enjoy, for the fake of government 
and fociety. 1 believe there is no other fort of freedom in which 
man is concerned. 

The abfolute freedom then, or what is the fame thing, the 
freedom, belonging to man before any focial compad, is the 
power uncontrouled by law, of doing what he pleafes, provid- 
ed he does no injury to any other individual. If this definition of 
freedom be.appiied to the prefs, as. furely it ought to be, the 
prefs, if 1 may perfonify it, may do whatever it pleafes to do, 
uncontrouled by any law, taking care howei)er to do no injury to 
any individual. This injury can only be by flander or defama- 
tion, and reparation (hould be made for it in a ftate of nature 
as well as in fociety. 

But freedom in fociety, or what is called civil liberty, is de- 
fined to be, natural liberty, fo far, retrained by law as the pub- 
lic good requires, and no farther. This is the definition given 
by a writer, particularly diftinguifhed for the accuracy of his 
definitions, and which, perhaps, cannot be mended* Now lee 
freedom, under this definition, be applied to the prels, and what 



^ilt the freedom bf the preft amount to I k wilt amoufft pte^ 
cifely to the privilege of pybtifhing, ^ fs^r as the leglflauve 
power fhall fay, the public good requires ; that is to fay,^ th^ 
freedom of the prefs will be regulated by law. If the word 
freedom was ufed in this fenfe, by the framers of the ame&d* 
menty th.ey meaat to fey, Congrefs (hail maKe no. I^w abridge 
ing the freedom. of the prefs, which freedom, however) is to 
t)e regulated by law. Folly itfe^f does not fpeajk fuch language* 

It has been admitted by the reader^ who has advanced tho^ 
far, that the framers of the amendment meant fometbing., 
1 hey knew, no doubt, that the power grai^ted to; Congrefs,^ 
did not autborif<? any controul Qver the prefs, but they knevr^ 
that 'm freedom qould not be too cautioufly guarded from inva- 
iion. The amendment in quedion was therefore^ introduced* 
Now if they ufed the word ** freedom- * under the firft definition^ 
they did mean fomething, and fomething of infinite^Unportanco 
in all free countries, the total exemption of the prefs tf om any 
kind of legiflative controul. But if they ufed the woi;d free- 
dom under the fecand difinition they meant nothing y for if 
they fuppofed that the freedom of the prefs, was abfolut^. free* 
dom, fo far red rained by law as the public good required^ and 
no farther> the amendment left the legiflative power of ihs, 
government on this fubjed, precifely wherQ_it was before*. 
But it has been already admitted that the amendment had a mean- 
ing : the conltrudion 'therefore which allows it no meaning is 
abfurd and muft be rejeded. 

This argument may be fummed up in a few words. The 
word ** free<lom*' has Aieaning. It is dther abfolute, that 
is exempt from all law, or it is qualified, that is, regulated 
by law. If it be exempt from ttie controul of law^ the Sedi« 
tion Bill which controuls the '* freedom of the prefs'^ is uncon- 
Ilitutional. But if it istoberegulatedby law, the amendment which 
declares that Congrefs (hall make no law to abridge the free- 
dom of the prefs, which freedom however may be regulated by 
law, is the groired abfurdity that ever was conceived by the hu- 
man mind. 

That by the words ** freedom of the prefs,'* is meant a total 
exemption of the prefs from legiflative controul will further 
appear from the following cafes, in which it is manifefl:, that 
the word freedom is ufed with this figniflcation and no other. 



h Is oWi6\i8 in itfelf amd k is admitted by lall men, that free- 
dom of fpeech means the power tmcontrouled by law, of fpeak- 
jBg either truth or falihood at the difcretion of each individual) 
^ravided no other individual be injured. This power is, as yet^ 
in its full extent in the United States. A man may fay every 
thing which his paiiion can fugged ; he may employ all his time, 
and all his talents, if be is wicked enough to dofo, \n /peaking 
againfl the government maitters that are falfe, fcandalous, and 
malicious ; but he is admitted by the majority of Congr^fs to be 
iheltered by the^ arpck in q&eftion, which forbids a law abridg. 
ing the -freedom of fpeech. If then freedom of fpeech means^ 
in the conftru^lion of the Gonftitution, the privilege of fpeak- 
ing itny tbif^ without controul, the words freedom of the prefs, 
which fonn a part of the fame fentenc^ mean the privilege of 
printing any thing without controul* 

Happily for mankind, the word ^^ freedom" begins now to 
be apfdied to Teligion alfo. In the United States i| is applied 
In its fulled force, and religious freedom is completely under- 
ftood to mean the power uncontrouled by law of profefling and 
publiflhing any opinion on religions topics, which any individual 
may choofe to pro&fs or publifli, and of fupporting theie opini- 
ons by any datements he may think proper to make. The fool 
may not only fay in his heart, there is no God, but he may an- 
nounce if hm pleafes his atheiim to the world. He may endea- 
vor to corrupt mankind, not only by opinions that are errone* 
ous, but by &ds which are falfe. Still however he will he fafe, 
becaufe he lives in a country where religious freedom is edabliHi- 
ed. If then freedom of religion, will not permit a man to be 
puniihed, for publiihing any opinions on religious topics and 
iiipporting thofe opinions by falfe faf^s, furi^ly freedom of the 
. preis, which is the medium of all publications, will not permit 
a man to be puniihed, for publi(hing any opinion on any £ubjeft| 
and fiipporting it by aiay ftatement whatever. j 

Again, the -6th Se^ionof the id article of the Conditutioi 
of the United States declares^ that the members of the Senat< 
and Houfe of Reprefenutives, fliall not be quedioned, in an^ 
other place, for any fpeech qx debate in either Houfe. The ob^ 
jeft of this claufe is, manifedly» to fecure to the member^j 
freedom of fpeech and debate. But how is this freedom fecui 
jsdMt U f^cttired, in the only way^ in which perfed fecurii 
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an be given, and that is by a total exemptibn from the control 
►f any law, or the jurifdidlion of any court. Thus the mean** 
ng of the word freedom, is precifely and unequivocally efta» 
)lifhcd by the Conftitution itfeif* 

The power which each houfe has over its own members afi. 
brds no argument againfl: the inference deduced from the fore« 
joing feftion of the Conftitution. The power of puniibing, 
md expelling a member, is only to be exercifed, ta cafe of- 
* diforderly behaviour." 

The word freedom when applied to debate is underftood-^ 
^rccifely in the fame way in the Britifh Parliament* Fox, She-*: 
idan, and Grey, indulge themfelves conftantly in the Houfe of 
Commons, in the ufe of expreffione , concerning the govern* 
tient, much more violent than thofe for which private perfons' 
lave been fent to Botany Bay« In fa£): freedom of debate ia; 
parliament, is fecured by Statute 2d* William and Mary chap* ad^~ 
n terms fmiilar to thofe ufed in the Conftitution of the Unitod 
States. 

I contend therefore, that if the words freedom of the prefs^ 
have any meaning at ali, they mean a total exemption from s&ny 
law making any publication whatever criminal. Whether the 
unequivocal avowal of this dodrine in the United States would 
produce mifchief or not, is a queftion which perhaps I may 
have leifure to difcufs. I muft be content here to obferve, that 
the mifchief if any, which might arife from this dodrine could 
not be remedied or prevented^ but by means of a power fatal 
to the Kberty of the people* 

That the real meaning of the words " freedom of the prefs,'* 
has been afcertained by the foregoing remarks, will appear ftiii 
more clearly, if poflible, from the abfurdity of thofe toBftruc5<» 
tions, which have been given by the advocates of the Sedition 
Bill. 

The conftruftion clearly held ^ut in the bill itfelf, iS, that it 
d<^es not extend to the privilege of printing taftsj that are falfe. 
This conftrudioa cannot be corre3:. It plainly fuppofes that 
** freedom," extends only as far as the power of doing what is 
moral ly right* If, then, the freedom of the prefs can be reftrain*- 
ed to the publication of fa£ls that are true, it follows inevitably, 
that it may alfo be reftrained to the publication of opinions which 
are correct. There is truth in opinion^* as wellas in fa&. Error ia 



aptnion may do as much harm, as falfity In fa£fc ^ it may Be as mor- 
ally wrong, and it may be propagated from motives as malicioas* 
It may do more harm, becaufe the rcfutatfon of an opinion 
which is erroneous, is more diflScult than the contradi^Slion ot 
a faft which is falfe. But the power of conlrouling apinion* 
has never yet been claimed ; yet it is manifeft tJiat the fame cour 
flrudUon, which warrants a controul in matters of faft, does 
the fame as to matters of opinion. In addition to this, it ought 
to be remarked, that the difficulty of diftinguifhing in many 
cafes between faft and opinion, is extremely great, and that 
no kind of criterion is furniflied by the law under connderatipm 
Of this more, perhaps will be faid hereafter. 

Again, if the congrefSonal conftruftion be rights if the free- 
dom of the prefs confifts in the full enjoyment of the privilege 
of printing fafts that aretrue, it wi^l be fair to read the amelid^ 
ment, without the words really ufed, after fubftituting thofe 
' faid by Congrefs to have the fame import. The claufe wHl 
then (land thus : *' Congrefs (liall make no law abridging the 
" right of the prefs, to publifli fafts that arc tme I" If this 
was the real meaning of Congrefs, and the feveral States, when 
they fpoke in the ftate conffitution?, and in the amendment of 
the *' freedom of the prefs/' the very great folic! tude on this 
fubjeft difplayed throughout the continent, was moft irrational 
and abfurd. If this was their meaning, the "paHadium** of 
liberty is indeed a " wooden ftatue," and the bulwark of free- 
dom is indeed a defpicable fortification of paper. The officers, 
of the government would have a right to invade this fortifica- 
tion, and to make prifoners of the garrifon, whenever they 
thought there was a failure in the duty of publifhing only the 
truth* of which failure perfons chofen by the government are 
to judge. This is too abfurd even for ridicule. 

That fuch was not the meaning of the convention of Virgi- 
nia is manifeft. 1 hey folemnly proteft againft any kind of 
legiQative controul, and declare, that the freedom of the prefs 
is not to be reftrained or modified by any law whatever. 

This venerable and enlightened affembly had too much wif- 
dom to avow a meaning, fo totally incompatible with the real 
objeft of their wilhes. 1 hey knew that there never was a go-^ 
vernment in the world, however defpotic, that dared ta avow 
9, dpfign to fupprefs the truth : they kuew ih^t the nigft corrupt 



add pToffigiktt adminiftrations, that ever brocigkc wrefi%e<}teift 
and opprefiion on a happy and free people, fpeak in their pol> 
Kc z&s the language of patrtotifm and virtue only, and that« 
although their r^al obje& is to ftop enquiry, and to terrify truth 
into filence, the vengeance of the law appears to be dire&ed 
againft falfehood and malice only : in fadt, they knew, that 
there are many truths, important to fociety, which are not 
fiirceptible of that full, dired:, and pofttive evideacey which 
alone can be exhibited before a court and jury: 
f That men might be, and often would be deterred from fpeak* 
ing thuths, which they could prove, unlefs rhey were abfolutely 
proteAed from the trouble, difgracei loiTes, and expenfe of a 
profecution. 

That in the violence of party fpirit which governm^Eit knows 
too well how to produce, and to inflame evidence the mod con* 
clufive, might be rejected, and that juries might be packed^' 
** who Would find Abel guilty of the murder of Gain.*' 

That nothing tends <nbre to irritate the minds of hien, and 
difturb the peace of fociety, fhan profecutions of a political na^ 
ture, which like profecutions in religion, iocreafe the evils, they 
were, perhaps^ intended to remove* 

ihey kn-^w that the licemioufnefs of the prefs, though an 
evil^ was a lefs evil than that refulting from any law to reftrain 
it, topon the fame principle, that the mott enlightened part of 
the world is at length convinced, that the evils ariiing from the 
toleration of herefy and atfaeifm, are lefs, infinitely lefs, thaa 
the evils of perfecution. 

That the fpirit of inquiry and direuilion, was of the utmoft 
importance in every free country, and could be preferved only 
by giving it abfolute protedion, even in its exceOfes. 

Ihat truth was always equal to the taik of combating falfe* 
hood without the aid of government ; becaufe in moft inftances 
it has defeated fiilf^ibood, backed by all the power of governs 
ment. 

That truth cannot be impreifed upon the human mind by 
power> with which therefore, it difdains an alliance, but by rear 
ion and evidence only* 

They knew the fublime precept inculcated by the ad dla* 
blifbing religious freedom^ that <^ where difcuflion is fne, er« 



ror eeskfesto be dangerous ;" and^ therefinre, they wifely aimed 
at the total excbfion of all congreflional jurifdidton. 

But^ it has been faid^ that the freedom of the prefs, confifts 
not in the privilege of printing truth $ but in an exemption from 
previous reftraint, and as the fedition bill impofes no previous 
reftraint, it does not abridge the freedom of the prefs. 1 his 
frofmnid remark is borrowed from Blackftone and De Lolme, 
and is gravely repeated, by thofe who are weak enough to take 
opinions upon truft. 

If thefe writers meant to ftate what the law was underQood 
to be in England, they are correft. £ven if they meant to (late 
what the law ought to be in England, perhaps they are ftiU 
corred ; becaufe it is extremely probable, that a prefs abfolute* 
ly free, would in the fhort courfe of one year ** humble in the 
duft and afhes'' the ^' ftupendous fabric" of the BritiOi govern* 
ment« But this definition does not deferve to be tranfplanted 
into America. In Britain, a legiflative coutroul over the prefs, 
is, perhaps eifential to the prefervation of the ^^ prefent order 
•* of things ;*' but it does not follow, that fuch controul is ef- 
fential here. In Britain, a vaft (landing army is neceflary to 
keep the people in peace, and the monarch on his throne ; but 
it do^ not follow that the tranquillity of America, or the per* 
fonal fafety of the Pre(ident> would be promoted by a fimilar 
inftitution, 

A fmgle remark will be fu(Ecient to expofe the extreme faU 
lacy of the idea, when applied to the Conftitution of the Unit- 
ed States. If the freedom of the prefs confifts in an exemption 
from previous reftraint, Congrefs may, without injury to the 
freedom of the prefs, punifh with death, any thing ailually pub- 
liihed, which a political inquifition may choofe to condemn. 

But on what ground is this Briti(h doclrihe refpefting the free- 
dom of the prefs introduced here ? In Britain, the parliament 
is acknowledged to be omnipotent. It has exercifed this omni- 
potence, and converted three years into feven years. In Britain 
there is no coiiftitution, no limitation of legiflative power ; but 
in America, there is a conftitution, the power of the legiflature 
is limited, and the object of one limitation is to fecure the free- 
dom of the prefs • 

If this doflrine is avowed here, under the idea that the com- 
mon law of England is in force in the United States, even this 



idea will be of so zrziU The common Uw knowd nol^iag" of 
printing or the liberty of the prefs. The art of printing was 
not dtfcovered, until towards the clofe of the 14th ce^tory* 
It was at firft in England a fubjeCt of ftar-chamber juri£didioat. 
and aftierwards put under a licencer by ftatute. ThU (latutc 
expired juft before the commencement of the prefent century. 

Before this event, the rights of the prefs, were at the mercy 
of a iingle individuah There can be no common law, no im» 
memorial ufage or cuftom concerning a thing .of fo modem a 
date. 

The freedom of the prefs, therefore, mesms the total ^xemp«». 
lion of the prefs from any kind of legiflative controul, aad con* 
fequently the fedition bill, which is an a£t of legiflative controul^ 
is ad abridgment of its liberty, and exprefsly forbidden by the- 
conftitution. Which was to be demoniirated* 

In the foregoing pages, I have kept clear of authorities and 
quotations, even where exprefsly in point. Thefe can be re* 
forted to without my help» I do not contemn the opinions of 
others ; but difcuiHon is endlefs^ where authorities are relied 
on. I have kept clear too of perfonal remarks. Thefe would 
have been juftified by the fnahners of the times, and to many 
would have been more acceptable than argument itfelf.-' But 
the influence of truth is not aided by inveftive and repro^h. 
I have addrefTed myfelf therefore to the underftanding only ;.•.. 
and I hope that ^the facred caufe of liberty and truth, if not 
promoted by the arguments^ has not been difgraced by the 
temper or language of 

HORTENSIUS^ 
Virginia^ yanuary 1799. 
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To the .People of Virginia. 

Richmond^ December 26fhj i8o2* 

XJl question has been recently difcufled in this city in 
relation to the liberty of the Prefs ; which certainly deferves, 
and will probably attrad general attention. As this queflion 
arofe in confequence of a meafure fuggefted by myfelf, it is, 
perhaps my duty to fubmit to the confideration of the public, 
the principles by* which that meaFure may, according to my 
judgment, be completely juftified ; by which it may, be prov- 
ed to be perfeftly confiftent with the confljtution and laws of 
our country, the rights of the prefs, the liberty of the people, 
the peace and happincfs of fociety. It is not, however, tny 
intention to perform this duty, immediately : my profeffional 
engagements do not allow me leifure for the purpofc : and even 
if they did the inveftigation would not now be proper. The 
xjueftion, though determined by the magiitrates, muft be regard- 
ed as depending before the court, and therefore ought not, at 
this time, and efpecially by a party, to be felefted as a topic 
of newfpaper difcuiTion. At a future and not diftant day, the 
fubjeft (hall be prefented to the public, with a candid, if not 
correfl: expofition of its merits. 

My pbjeft in the prefent addrefs, is to guard againfl: a mif- 
reprefentation which there is reafon to anticipate. The arreft 
of the editors of the Recorder, for the purpofe of requiring 
fecurity for their good behaviour, will probably be denounced 
as a party meafure, for which the republicans generally, are 
refponfible.... Ihis will not be jufl. I not only acknowledge, 
but I aver, that the arreft of Pace ^nd Cailender was a ftep, 
of which the praife or the blame, whichever it may be, belongs 
(Cxclufively to myfelf. I will not affirm, but I do believe, that 
there was not one of my political friends who knew, ten minutes 
before the application for the warrant, that an arreft was iii 
contemplation. My confultations were confined to my profefr 
iional brethren, who, though oppofed in political fentiraent, 
concurred with each other and with me, in their opinion as to 
the law. 
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For a moment more I wil! intrude on the attention of t\t 
public. During the difcuffion of the queflion whether fecurity 
iorg©od behaviour could be conftitutionally exaded from per* 
fons charged with being notorious libellers, it was dated by 
one of the counfel, for the defendants, that a few years ago I 
had come forward as the afferter of the liberty of the prefe;* 
but that I was now endeavouring to eftablifh a precedent, tend- 
ing diredly, not to impair^ but to dcftroy it. In reply to this 
charge which though delicately expreffed, was very eiq>licitly 
made, 1 declared ro xhtt numerous and very refpeftable affembly 
of citizens who attended the difcuffion, that my acal for the 
liberty of the prefs was as ardent and fmcer^ as it was at the 
moil inaufpicious period of our political progrefs ; that the 
doftrinc which I had formerly advocated and published to the 
world, was, according to my moft impartial judgment, per- 
fedly confiftent with the principles vArhich I was then endea- 
vouring to carry into efFecbive operation, ; that the claufe in our 
bill of rights, which guarantees the freedom of the prefs was 
intended to proteft, from the power and the vengeance of every 
adrainiftration, the individuals who might choofcto condemn, 
however unjudly, their principles or their meafures; to fecuie 
to the vigilant and intelligent patriots of this country, through 
all fucceeding time, the right of difcuffing freely thofe great 
<}ue{lions of conftitutional law, or national policy on which 
the liberties and happinefs of a free people depended : but that it 
ought never to be interpofed in a queflion between man and 
man, becaufe it could not have been intended to fave from 
ponifhment the libeller, vvho, through the medium of the prefs, 
with wanton and unprovoked malignity, endeavours to wound 
the feelings, and blafl: the character of an individual, while 
he tramples on the peace and happiness of families.. ..Such how« 
ever, I obferved, was my attachment to the farced principles 
which guards the liberty of the prefs, that if I could be 
perfuaded that it was in any degree endangered by the ftep 
which I had taken, I would inftantly retrad. I would acknow- 
Jedge my ^rror in the face of che world, and as an expiation 
of my fault, would patiently fubmit, diiring the remainder of 
any life, to che grofleft abufe that calumny could didate,...! 

* AHudlng to the essay under the signature of Noncndu^m 



repeat this declaration ; if I (hould hereafter be conrinccd of 
xny error, my acknowledgment (hall be no lefs explicit than 
prompt. But this convi£lion will never come. The more I 
redeft, the more I fee, and what have I not feen ! the more I 
an> afTured, that under the Jiate governments it is time " that the 
** good fenfe of the people, aiding the authority of the magi* 
" ftrate, fliould interpofe to refcue us from a tyranny, by which 
•• the weak, the wicked and the obfcure, are enabled to prey 
** upon the fame, the feelings and the fortunes of every con- 
•* fpicuous member of the community/'*....No! this conviction 
will never come. The principles for which I (hall contend, 
cannot be abandoned without reforttng to others, which may, 
at the awful moment when exafperation is at its height, place 
thofc who ought to be friends and brothers in armed array 
againft each other* and deluge our cities with the blood of our 
fellow citizens. 

George Hay. 



• See Governor MKean*^ last and very eloquent address to the Legislature 
•f Pennsylvania. 
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Tq the People of Virginia* 



I 



RiCHMONDj Augu/}j 1803. 



N a publicatlan, dated the ^8th of December laft, and a 
dteflfed to you, I pledged myfelf, to vindicate, at a future ds 
the principle on which fecurity for good behaviour had be 
required from the £ditors of a Gazette, called the Record 
The performance of this duty might have been fooner attem 
ed ; but it wa$ poftponed until this time, partly from a want 
leifure, but principally with a view to fatisfy myfelf as well 
the public, that the courfe which I now purfue, is prefcrik 
by my mo(l deliberate and impartial judgment. Another a 
fideration had fome influence, in producing this delay.«..I wj 
ed to hear, and to underftand the objections, which feemei 
be relied on, in oppofition to the dodrine, which it is now 
pofed to maintain : becaufe I believed that I did poflefs, ai 
yet believe, that I poiTcfs firmnefs enough to acknowledge 
felf convinced by an argument, which I cannot refute. 
merit of confiftency, if fuch an exprei&on can with prop; 



ufed^* bbut ** duft in the balance/' when weighed againft^ 
merit of a^ing in conformity to the facred principles of 
dor and truth. 

^ fubjeft more intercfting, has feldom been fubmitted to th;» 
fideration of the public. It ought, if poflible, to be under* 
)d by every member of the community. But this impor- 
t objed can be accouipliflied by means of fair argument a* 
e, which fhould be fo brief that all may have leifure to read 
and fo perfpicuous, that all may have power to comprehend 
1 he citizx^n^ who fliall in this tray perform this taflc, will 
der a real fervice to his country. It is to me a fubjeft of 
e'gned concern, that I have neither time nor«talents for th^ 
iertaking ; but the peculiar fituation in which I (land, ren- 
s ii neceffary for me, however reluctantly, to proceed. 
'. will not flop to vindicate myfelf from the charges of pre** 
iption and inconfiftency, which have been exhibited againft 
in the newfpapers. Thefe are charges, about which the 
>ple cannot be concerned ; and which, whether true or falfe, 
the affairs of a moment only : but the queflien, on whictx 
y are now about to be addreffed, will be interefUng, through 
ry fucceeding age, when no •' frail memorial'*! Ihall be left 
the parties or occurrences which gave it birth, 
rhe propofitions meant to be maintained in the enluing did 
lion are two. The firft is, that by lawy fecurity for good be- 
riour may be required, by ajuitice of the peace from the edi- 
i of a gazette notorioufly libellous^ 

rhe fecond is, that the claufes in our bill of rights, relating 
ihe trial by jury, and the freedom of the prefs, will not in 
f degree be violated by this requifition of fecurity. 
iVhether the truth of thefe propofitions, or either of them» 
be demonftrated or not, time will determine 5 but it is jut 
ble te remark, that in (lating them, thus fpecifically, a plan 
been adopted wJiich has, at leaft, th^e merit of candor to re- 
mend it. The reader is diflinftly apprifed of the objeflr^ 
ch the writer has in view, and will not therefore be intang- 
or milled by an argument, the application of which is art** 
kept in referve. Put my opponents neither ftate their 
ofitions, nor define their terms. They boldly reprefeat 

Godwin's Enquii^r. 
|Gray. 
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.%)iat has been done as ^n invafion of principles which our <!!( 
Attution has pronounced to be facred: and having inlifted 
they think the fears and prejudices of the people on their fi 
they confidently ^affume what they are unable to prove, a 
declaim in a ftile in which as little refpeft is paid to the prit 
pics of logic, as to the rules of decorum. 

It is obvious that the two foregoing propofitions, are, in th 
nature entirely different. The firft exhibits a quertion of I2 
in the difcuffion of which, we muft be governed by cafes alrci 
determined, and be guided by doftrines which have been fa 
tioned by authority. The latter prefents a great conlHtutio 
c[ueflion, the folution of which depends, not on cafes and p 
cedents furnifhed by books, but on principles whofe origin i: 
be traced in the law of nature, and whofe validity depends 
their tendency to promote the permanent inttre(ls of manki 
Plain as this diftinetion is, it is frequently overlooked even 
intelligent men. The two queftions are often difcuffed, as if t 
refted on the fame ground. But if precifion and method 
in any cafe important, in the prefent cafe they mud be admit 
to be effential. The reader therefore if his objeft be the att; 
ment of truth, will take the propofitions, as they have b 
diftinftly dated to him, and confider the arguments urgec 
fupport of each, without any reference to the other. 

The firft propofition is. 
That by law^ fecurity for good behaviour, may be required 
a juftice of the peace from the editors of a gazette, notorio 
libellous. 

The examination of this point, is not, perhaps abfolutel}! 
■ceffary. There are few, very few, it is believed, who ferio 
controvert the truth of this propofition. The moft candid 
.the moft intelligent of thole, whofe opinions, or rather wl 
<ioubls, have been made known to roe, admit the do«9: 
•containeii in it, to be correft, when ftated without refers 
to the bill of rights. But as this doctrine is, probably, 
generally underftoodj and as I ftand before the public, plec 
at leaft to attempt an explanation, 1 truft, that a candid e: 
fition of the law, on this preliminary topic, will not be |^ 
ceptable or ufelels. 

Let us define as we proceed. A Hbel is z falfe and malic 
d^f4raa»03j of au individual, made public by prixviing, wrij 



gns, or pifturei, m order to prov<yke the party To defamed 
> wrath, or to expofe him to public hatred, contempt or ridl^ 
lale. 

This, it muft be acknowledged, is hot the definition famiihed 
y the common law. According to the cftabliflied principles 
f that code, it is not neceffary, that the defamation, ibouldi 
e falfe. Evidence cannot be introduced, to prove the truth of 
le words, charged in an indiSlment to be libellous. It is fuffi- 
ent, if the defendant was actuated by malicious motives. But 
I F ngland, th« liberty of the pfefs, is not guarded by any con- 
itutional provifion. Here, our bill of rights declares it to bd 
cred. The definition of a libel therefore, now offered to the 
ablic, is different from that in which the Knglifli writers on 
^irninallaw, and the Englifli courts, have uniformly concurredi* 
f the term ** liberty of the prefs,*' is to be under flood, a<icord- 
cr to the expofition formerly fubmitted to the public,* in an 
fay, under the fignature ot Hortenfius, the propriety of the 
^ange will be completely evinced. It is there (tated that the 
berty of the prefs, confifts in the right to publifh whatever 
e choofes to publifh, provided no individual be injured. Now 
individual is 7wt injured^ if what is faid of him be true. This 
iat is fettled even by the law of hngland. For in that coun- 
(T, if the party defamed, brings an.aSiion for damages, and 
e defendant pleads that the words are true, evidence to fnp- 
rt the plea will be admitted ; and if the jury find it to be 
je, the court raufl: pronounce judgment for the defendant: 
other words, they will pronounce, that the plaintiff has no 
Life of aftion, becaufe he has not been injured. If then the 
Tty, again (t whom the truth however degrading has been pub- 
ied, is not injured even according to the rigorous doftrines 
the common law, the publiQier of 2l printed libel might pro* 
S himfelf from an indirtrhent, as well as from a civil a«aion, 
proving the truth of what he had faid By this proof he 
louilrates that he has done no injury to an individual, and 
courfe, that he has not tranfgrcffed the only limit that can 
traced in the Conftitution, to the freedom of the prefs. 

he intelligent reader, will not fail to remark, that the prd- 
ety of the definition, furniflied by the above mentioned effay, 
jin fome meafure evinced, by the effeft which the application 
I it to the fubjecl immediately before us has produced. It ^v^ 



9.t)les us at ance to decide, in oppoGtion to the common law «f 
England, which has been exprefsly adopted, arid on this point 
never has been ahered by any dirc^ conftitutional or legiflative 
.prjovifion, that in this commonwealth truth is not a libel. This 
is a conclufion, perhaps, in which we (hall all agree ; but 
how if is, fairly acceffible, except through the medium of the 
definition above mentioned, it is believed, is not eafily dif- 
cerned Y^i3rJ 

Having (hewn what a libel is, let us fee how it may be pun- 
iflied. In this ftate, the offender if convifted, is condemned 
to pay a fine which is affeifed by a jury, and undergoes fuch cor- 
poral punifhment, as the Court in its difcretion, may think pro- 
per to inilift. This corporal punifhment is generally by impri- 
lbnment» for a time particularly fpecified in the fentence, and 
for fuch farther time as may elapfe before the fine is paid. 
The court has alfo power to require, and in mod caljes does re- 
quire from the party convicled of a Ubelor other mifdemeanor, ! 
fecurity for future good behaviour,(^^J This laft pofition was 
conceded to be true, even as to libels by the' zealous advocates 
oppofed to me in the motion before Henrico court, and will 
be hereafter noticed. 

1 hat the printer of a libel may be punifliefd is conceded by 
all; but whether the offence can be prevented, where there is 
good caufe to apprehend that the perpetration of it is intended, 
feems to be doubted by fome. Perhaps the following expofition 
of the laws of England and of this commonwealth, upon the 
fubjeft, may place the queftion in a clear point of view : 

At conamon law, fecurity for good behaviour, could not be 
required by the magiftrates of a county. They could require 
furety of the peace only. But in the 34th year of tdward the 
3d, that is in the year 1360 a ftatute was paffed, by which 
they were empower.ed to require fecurity for gpod behaviour 
alfo ^ 

This ftatute, as far as relates to the prefent fubjed, is in 
thefe words, *' In every county (hall be afligned for the keep- 
" ing of the peace, one lord and three or four of the mod 

r 

(a)There is oi\e other definition of ** the freedom of the press" which certainly leach 
to the same result. The advocates for the Sedition Law, sim.etimee said, that the free- 
dom of the press consisteel in the right to publish truth. But this definition se^ms. new 
to be abandoned by all parties... as it ought to be. 

(65BIa. Com. 4 251....Biim's Jwiice, 685 4....Bac. Ab. 6 p8. 



*• worthy of the county, with feme, learned in the law : and 
** they Ihall have power to rellrain the offenders, rioters, and 
*' all other barretors, and to purfue, arreft, take, and chaftife 
** them, according to their trefpafs and offence, and to caufe 
** them to be imprifoned and duly puniflied, according to the 
^' law and cuftoms of the realm, and according to that which 
*' to them fhall feem beft to do by their difcretions and good 
*^ advifement ; and alfo to inform them, and to inquire of all 
^* thofe that have been pil!ors or robbers in the parts beyond 
** the feas and be now come again and go wandering and will 
** not labor as they were wont in times paft and to take and ar» 
*' reft all thofe that they may find by indfftment or by fufpicion 
** and put them in prifon and to take of ail of ihem fiat be not 
** of goodfamej where they (hall be found, fufpcient fecurity and 
*' mamprize of their good behaviour tow2LTds the king and his peo- 
^* pie and the other duly to punifh to the intent that the people 
*' be not by fuch rioters and rebels troubled nor endamaged, 
** nor the peace blemiflied, nor merchant nor other pafling by 
** the highway of the realm difturbed, nor put into the peril 
^ which may happen of fuch offenders." In the conftruftion 
of thisftatuie, a queftion formerly arofe, as to the meaning of 
the words ** be not of good fame/' 

Burn remarks that this ftatute feems principally to have had 
in view the drforders to which the country was expofed, from 
the great number of diflbanded foldiers, who having fervcd a- 
broad, under their viftorious king, were grown ftrangers to in- 
duflry. and were rather inclined to live on rapine and fpoil. 
He is therefore of opinion, that the words '* not of good fame'' 
fhould be underflood, to refer to fuch oflfences only as have a 
relation to the peace« and not to other things, which concera 
not the ^^AQA.(a) 

To the argument founded on the opinion of Burn the fol- 
lowing confiderations may be oppofed. The firft is, that his 
opinion, however refpeftable, is not authority, and has not 
been adopted in the courts of England. He dates himfelf that 
there is fcarcely a ftatute which *^ hath received fuch a large- 
nefs of interpretation.^'^ ^J 

The fecond is, that the limited jconftradion wJbich he coa« 

{a) Bum 684. 
{b) JbicL 



fends, ought to have been adopted, is obvioofly, and as he him- 
felf fubftantially fays, (a) founded on certain, words in the 
ftatute, relating to pillors, robbers, &c. which words it will 
prefently be feea, are not in our aft of affembly, which givca 
the power, of requiring fecurity, for good behaviour. 

Thirdly, the otFence of publiftiing a libel does concern the 
peace. The opinion of Burn exprefled in his own words is, 
that the ftatute ftiould be extended to thofe offences only which 
relate to the peace, and not to, thofe which do not concern the 
peaccf ^^ If therefore he is himfelf of opinion that the of- 
fence in queftion does concern the peace, he mult neceffarily 
be of opinion, that it is within the operation of the ftatute. 
In Coke's reportsf^rj it is laid down, '* that if the libel be 
*« againft a private perlbn, yet it defcrveth fevere punifliment, 
" for albeit the libel be againil one, yet it inciteth all thofe of 
•* the fame family, kindred or fociety, to revenge, and fo tend- 
*' eth by confequence to quarrels and breach of the peace, 
** and may be the caufe of etfufion of blood and great incon- 
«« venience ; but if it be againft a magiftrate or other public 
« perfon it is a greater oftence, for it concerneth not only tha 
« breach of the peace, but the fcandal of the government.'* 
This is quoted by ba-AinsfrfJ and repeated after him by 
Burn,f^^ without commentary or objection, both of which 
he was abundantly difpofed to make, where he recited what 
be difapproved. A libellous pubhcation then, having in the 
opinion of Burn a direct conneftion with the peace of fociety, 
is an offence clearly within the meaning of the ftatute, even 
according to his own principle of conftruSion. And in faft, 
in fpeaking particularly of libels, he .concurs with Hawkins, 
in the mod extenfive application of the ftatute, who fays that 
a man may be bound to his good behaviour, as a fcandalous 
perfon of evil fame, although his pubUcation is not aftually 
a libel againft an individual, but merely a book of ribaldry or 
obfcenity.(^j In this opinion, that libels have a direft connec- 
tion with the peace of fociety. Burn did not ftand alone. In 
the claffification of ** public wrongs** they are placed with of** 

(a) Burn 684. {b) Ibid. 683 684 (c) 5 Co- 121, {d) 1 195.. (e) Burn 460. 

(y*) 1 llawk. 195. Burn 459. |riT*It v/ill be seen m the subsequent part of Ihis 
work, that of a writing of this description no notice can be taken by the magistrates 
•r courts in this state. 



fences relating to the public ipezce/dj and'afe unifbrwily de^ 
nounced, on account of their tendency to difturb it.fbj The 
accuracy of this opinion is demonftrated ' by receat expe<j 
riente. The peace of the community has been repeatedly inw 
fringed, while fecial harmony has received a wound, which the 
lapfe of ages only can relieve. Even then according to Burn 
himfelf who was relied on by the counfel for the editors of the 
Recorder, libels conftitute an offence, clearly within the pur^ 
view of the ftatute. 

Lord Coke alfo was relied on, by the counfel for the editors. 
His opinion feems to be, that the words '* be not of good fame" 
feould be conftrued to extend to thofe perfons only, that '> be 
*' defamed, and juftly fufpcfted, of an intention to break the 
•* peace."(^^^ But this is a mere diftum, and does not belong 
to the queftion, the decifion of which he was then reporting* 
A fingle remark will be fufficient to fhew the fallacy of this dic- 
tum. Before the ftatute under confideration was paffed, fecu- 
tity for keeping the peace, might have been required from per- 
fons, fufpcfted of an intention to break it. If, therefore, hi$ 
cynftraftion be correft, if the ftatute is to be reftrifted to thofe 
only who are juftly fufpefted of an intention to break the peace, 
it is nugatory in itfelf, and the enaftion of it was fuperfluous. 
Nothing can be done by virtue of the ftatute, which could not 
be done before. Surely it requires no argument or authority 
to prove, that a conftrudion of a ftatute, which in efte£t re* 
peals it, is utterly inadmiftible. 

But whatever may haxe been the opinion of Barn on this fub- 
jeft, or whatever refpeft may be due, to a faying of lord Coke, 
the truth is, that the law of England is now, and for a long 
time has been, underftood to be this, ^' that a man may bo 
*' bound to his good behaviour for caufes of fcandal contrary 
•* to good morals, as well as againft the peace.*' This doSrine 
is exprefsly laid down by Blackftone, one of the lateft, and in- 
difputably the ableft expounder of theEnglifti law.(^^^ In this 
repreientation, he is fupported by Lambard, who wrote a trea« 
tife on the duties of juftices of the peace, early in the reign of 

(rt) Bla. Com. 4 1^ 149 

h) 5 Co. 121 Hob. rep. 215. Dalt. 289, 2 Wils 160. 1 Hawk. 193. 

(c) 4 Inst. 181. 

{d) 4 Bla. Com 256. 



tames the ift : by Dalton who in the fame refgn wrote on the 
fame fubjeft, and who exprefsly hys.faj that libellers may be 
bound to their good behaviour as difturHers of the public peace : 
by Hawkins, who wrote in the time of George the ift, and 
who after noticing the limited cbndrudion before mentioned, 
pointedly reprobates it^ contends that •' in common under ftand- 
*' ing'* the words ^*' thofe that be of evil fame*' cannot be re* 
ftrifted, to peace breakers. ^/^^ and exprefsly declares it to be 
law that fecurity for good behaviour may be required from libel- 
lers 'j(^c) and by Matthew Bacon, whoalfo quotes and condemns 
the opinion of Lord Coke.(d) 

The praftipe of the courts of the firfl: dignity in England ap- 
pears to have been in conformity to the principles here laid down. 
In the King vs. Ridpath, where the defendant was arrefted for 
a libel, he was immediately bound to his good behaviour. (^r J 

In the cafe of the *"' King vs Franklin/' the defendant was 
arrefted for a Hbpl, and entered into a recognizance, inter alia, 
for his good behaviour. A motion was made to procure his 
difcharge from this recognizance, not becaufe the magiftrate 
had no right to require fecurity^ but becaufe the term for which 
he was bound, according to a fair conftruttion of the recogni- 
zance, had aftually expired. f/ J 

Before this part of the fubject is abard oned, a moment mayi 
be fpared to the cafe of Wilkes, which alfo was noticed and relied 
on by the counfel for the Editors of the Recorder.(^^J In that 
cafe the queftion was, whether the privilege of Wilkesj a 
meriiber of parliament, extended to a libeU In all cafes what- 
ever except treafon, felony, and breach of the peace^ the 
perfon of a member of parliament is exempt from arreft.f^/?^ 
It was determined that a libel was not anaftual breach of the peace, 
and that therefore Wilkes, whofe only offence was the publica- 
tion of a libel (hould be difcharged. l his was the only queftion 
before the court, and this queftion was properly determined^ 
This determination had no relation to the prefent enquiry. 
But an obfervation of Pratt, the chief juftice, in theconcluficn 
of his argument ws^s particularly noticed. 

(rt) p. 94 {b) Hawk. 332. (c) Ibid 195. (f/} Bac. 4 696. (c) Foi:t. 358. 
(/) See Digest of the law of Ubels, p. 34. 
[^] 2 Wila. report, 151. 
\h\ 4 Inst. 25. 



The wof ds quoted are, " on the whole it is abfurd to require 
furety of the peacCy or baily in the cafe of a libeller, and tbere-^ 
fore Mr. Wilkes muft bedifcharged from his imprifonment/* 

Upon this quotation the following obfervations occu^*. 

Ihis decifion was pronounced by Pratt, in the prefenceof aa 
innumerable croud, who manifefted the moft lively fympathy 
in behalf of the prifoner, and who expreffed their exultation 
at his difcharge by loud huz2:as in the prefence of the court. 
Perhaps an expreffion dropped by a judge on a collateral point 
and under fuch circumflances, ought not, even if its import 
were perfeGly clear, to be regarded as conclufive authority. 

1 he meaning of the words above quoted, which conlritute 
only a part of a fentencej cannot be ascertained, without com* 
paring them, with the general tenor of the whole cafe. The 
abfurdity of partial quotations has bsen often expofed. By 
partial quotations it may be proved that Locke was the advocate 
of innate ideas or the divine right of kings, and' Milton may 
be convifted of impiety. 

The meaning then of the quoted words, when comparedt 
with the context, rauft be this. '' Upon the whole it is abfurd 
•' to require furety of the peace, or bail in the cafe of a libel- 
" ler, who is a member of parliament ^ and therefore Mr. Wilkes 
*' muft be difchargcd* For this has been " upon the whole" 
the real point of difcuffion, whether Mr, W. being a member 
ot parliament could be held to fccurity. But demonftration 
on this fubjeft is afforded by the preceeding page of the fame 
report, in which the fame judge, fpeaking of the libel, expref- 
ly ftates, •* it is faid to be an infamous and feditious Itbel : it is 
*' fuch a mifdemeanor as we (houid require good bail for (mo^Q" 

ration to be obferved J and fuch as the party may be able to pro- 
cure." Now,if you takethe two quotations, and compare them to- 
gether, without noticing the feveral queUions before the court, you 
make the Judge fay, in one inilance, this Hbellous publication 
is a mifdeameanor, for which good bail ftiould be required ; in 
the other, it is abfurd to require bail in the cafe of a libeller. 
But it you take the whole report together, it amounts to this, 
that a member of parliament being privileged from arreft, ex- 
cept in cafe of treafon, felony, or breach of the peace, and a 
libel beingneither, Mr. Wilkes, a member of parliament, muft 
be difchaiged from arreft. This is the do^rine contained ia 






tliat teport, and iri reality there is not a word in it, wlhich hal 
the lealt relation to the quefrion, whether a libeller can be held 
to fecurity for his good behaviour or not^ 

With refpeO: to this cafe, it is worthy of remark, that in the 
report furniftied by the *' Digeft of the law of libels" before 
quoted, the Judge is reprefented as confining himfelf ftriftly 
to the qiieftioUj about fecurity for the peace. 

If my notes are correct. Burn, Coke and Pratt were the 
only lawyers, whofe opinions were quoted by the counfel for 
the Recorder, in oppofition to the motion for fecurity for good 
behaviour. Concerning the firfl:, I have endeavoured to fhew, 
that his opinion is in direfl: oppofition, to the doctrine, in fup- 
port of which it was introduced : as to the fecond, that his dic- 
tum ought not to be regarded, becaufeit renders the ftatutea 
dead letter: and as to the third, that the queftion, which 
WHkes^ plea of privilege, made it neceflary for him to decide, 
bore no relation to the point now under confideration. 

Upon tlje whole, it appears, that in England, at different 
times, three different conflruftions have been put upon the 
'Word« *' be not of good fame,'' ufed in the ftatute of 34, 
Ed. 3. 

1 he firft confines the operation of thefe words, to perfons 
juftly fufpeded of an intention to break the peace. This, from 
the diftum, above mentioned, feems to be the conftrudion of 
Lord Coke, but in this opinion he feeaij: to ftand alone. The 
oppofing counfel mentioned no other authority to the fame ef- 
fect, and I know of none. 

The fecond extends the operation of thefe words and makes 
them comprehend not only perfons fufpefted of an intention to 
break the peace, but thofe whofe aftions have a tendency to 
produce a breach of the peace. This is the doftrine laid down 
by Burn ; and this dodtriae is fufficient for my purpofe. 

The third conftruftion, fupported by Hawkins, Bacon and 
Blackftone, as well as more ancient v/riters, extends the ope- 
ration of the ftatute to all perfons fufpefted' of an intention to 
commit an afl: denominated in law a crime, or mifdemeanor : 
and fo, the law has long been underftood, and adled upon in 
the courts of England. 

The foregoing remarks I know mufl be tedious ; but I fhall 
be cxcufed for iiUrodiicing them, by all thgfe who (hall think. 



that in a difcuffion, intended for the public, both candot afld 
decorum required, that notice Ihould be taken, of the object 
tions which had been already made l^nown through the medium 
of the bar, and of the prefs. 



It is prefumed that the preceding authorities and remarks are 
fufficient to produce a general convidion, that according to 
the eftablilhed expofition of the Englifh ftatute, fecurity for 
good behaviour may be required, from many, befides thofe, 
who ** are defamed and jullly fufpefted of an intention to break 
the peace ;'* and among others, from libellers. If however 
any doubts ftiould be entertained, it will be readily perceived, 
that the caufes which produce them, are not to be difcovered 
in our own law upon this fubject. 

The above mentioned ftatute, was in force in this common- 
wealth, until the year 1792, at which time all the ads of par- 
liament, which had been confidered, as in operation here, were 
repealed., But during the fame feffion, in which this repeals 
ing law paffed, the General AiTembly enafited a great number 
of laws, many of ^hich were copied almoft word for word, 
from the ({atutes which they had repealed, -Among others, 
thc^y reviveJ or rather continued in fubflance the zSi of 34, Ed, 
3. leaving out thofe words only, which in Fngland had given 
rife to controverfy, but adopting the identical words, to which 
according to Burn, fuch a 'Mirgenefs of interpretation" had 
b.en allowed. The phrafeology is indeed remarkable. *' Be 
*' it enafted" fay the legiflature, ^* that the Judges of the Court 
** cf Appeals, High Court of Chancery, and General Court, 
** ihall be confervators of the peace, throughout the common- 
" wealth : and the jufiices of the peace in each county and cor- 
'* poration, fhall be confervators of the peace within their feve- 
** ral counties and corporations refpedively ; and the faid jud- 
" gfcs and jujiices within tlie limits aforefaid refpedively (hall 
*^ have power to demand of fuch perfons, as as are not of good 
^^ Jame, fufficientyr^r^(y and mainprize for their gnod behaviourv' 

1 he important words in this aft are plainly copied from the 
flatute of Edward. One of thefe words, mainprize. is not only 
antiquated, but fuperfiuous. The operation of the aft would 
be the fame without it. This procedure can be accounted for^ 



tatiohaflly, in one way only. The legiflature meant to continue 
the law as it was, and by thus accurately copying ^he words of 
vthe Englifh ftatute, they had rccourfe to phrafes, the import of 
which had been long afcertained. This t^eafoning, I underftand, 
has been repeatedly recognized, in our Court of Appeals. 

There is no book fo well known among the judges and law- 
yers of Virginia, as Blackflone's Commentaries, nor is there any 
fo much relied on, or fo frequently quoted. It is in the hands 
of every man, and was the principal guide of the Revifers, in 
the felection of laws prefented in 1792 to the General Affemblyl 
filackftone then, having ftatcd, that the words " be not of good 
fame*' extended to perfons guilty of ofFences againfl: good morals, 
as well as againd the peace, it is obvious that the revifers and 
the legiflature meant to ufe thofe words, in the extenfive fenfe 
afcribed to them by the writer with whom they were mod fa- 
miliar. ) 

I will encounter the charge of temerity, by venturing to give 
to thefe words, a conflruction more definite and precife, than has 
been hitherto afforded. The expreffion, fays Blackftone, is of 
great latitude, and leaves much to the difcretion of the magif- 
cracy. By afcertaining, the latitude of the expreiHon, we ihall 
perceive the extent, of magifterial difcretion. * 

It is obvious, at the firft glance, that this expreffion ought not 
to be taken according to the common acceptation, fo as to juf- 
tify the requifition of fecurity from every man of bad fame. A 
man may be a perfon of evil fame, in confequence of acts of 
•which no notice is taken by the law. He may have, and may 
•deferve a bad character, from all who fpeak of him, and yet be 
completely dut of the reach of municipal regulations. He may 
♦be infamous, for avarice, for cowardice, for lies^ for cruelty, for 
ingratitude. He may have a temper which may make his wife 
hate him, his children fear him, his flaves tremble in his pre- 
•fence, and his neighbours avoid all intercourfe with him. But 
he does no act, which the laws of fociety, have denounced as a 
•crime. Such a man, however abhorred, and however juftly ab- 
horred, is not a fubject for the operation of this law. If he were, 
then the expreflion under review would indeed be of great lati- 
tude, and the power of the magiftrate might be dangerous, as 
it would be boundlefs. 

To whom then, it will be afked, fiiall the words pf this law be 

G 



Applied ? The anf^f^r is to tnofe, and to thofe only, whom there 
is probable ground, to fufpeft, of an intention to commit an aft, 
denominated by the law a crimen or mifdemeanor. The c^m^ 
mon fen/e of this reply muft be obvious to every noum : for 
why Oiould the law, take fecuriiy from a man, but to prevent 
him from doing that, 'which when done is an offence, and 
punifliable by law. '' It is juftice,'* fays Blackftone, *' to pun** 
^' ifh crimes and mifdemeanors, but it is humanity to prevent 
^' them. The requifition of fecurity is the preventive ^^m^ 
** ac}opted by our laws.'* If the words under confideration, 
^rc underftood in the limited fenfe here contended for, the law 
is rational, and confiftent. It endeavours to prevent thofe acl$ 
which it has denounced as criminal, and which when commit^ 
ted, muft be punifhed. If on the other hand, the more extea- 
five fignification (hould be allowed, this enormity enfwes. 
A man might be arrefted and thrown into prifon, for want of 
fecurity, to prevent him from committing a crime, when there 
exifted no juft reafon to fulpeft, that a crime was in contem- 
plation. 

Upon the fame principle, it is fuppofed, that the words ^^ good 
** behaviour*' do not mean, in law, as in common fpeech, po- 
Hflied manners, or gentlemanly deportment, but that fyftcm of 
conduft, in which no crime or mifdem^anor can be diicerned. 

Thus we trace without difficulty the limits of the magiftrate*8 
power- He has no difcretion, in felecking the perfons, to whom 
the law ihall be applied. The foregoing expofiiion, furnilhes 
him, with an unerring guide, which conducts him to thofe 
only, whom there is ground to fufpeft, of an intention to com- 
mit, an indiftable offence. In truth he feems to have no dif- 
cretion. He muft judge indeed of the fafts which juftify the 
apprehehtion, that a crime is intended ; but if he is fatisfied, 
that the apprehenfion is well founded, he is bound, to execute, 
without difcrimination, the preventive power, confided to hiin 
by the law. 

The application bf this reafoning to the fubjeft before us, 
will leave no fort of difBculty as to the law of the cafe«...fQ 
which, and which only, the reader will permit me to remind 
him, the difcuilion has been hitherto con^ned. 

A libel, we have already feen, is an indiftable offence : 
therefore vippn the principles above dated, ^ man, v^ho i^ the 



Editor of a paper mtorkujly libellous, may lawfully be hdd to 
fecurity for his good behaviour. 

To me it feems perfeftly clear, that the conftruflion here gU 
¥cn to the words *' be not of good fame," is the only one, which 
will (land the tefl: of an inveitigation. But let them be taketi 
according to their ufual acceptation, in common converfation. 
If a libeller is not a mati of evil fame, who is ? His crime is 
denounced in almofl: every code in the ftrongeft terms, and in 
England has been frequently punifhed, by compelling the ca- 
lumniator, to fubmit, to the mod afflicting humiliations* In 
the juftice of this denunciation all parties concur, and even 
thofe who encourage and fupport him, unite with the reft of 
mankind, in beftowing upon him the bictereft execrations. In 
truth, who ttan deferve them more ? For the thief, poverty 
may afford fome extenuation of his offence. The murderer 
may hope, that the '* gates of mercy** are not (hut againft him 
forever, if the mortal blow was inflided, in the excefs and a« 
gony of fudden defperation. But for him, who lies, who deliber- 
ately lies, for the purpofe of deftroying a charfter, or blading the 
peace of a family, what apology can be offered ? This wide 
world, filled as it is with wickednefs and abominations of every- 
pofGble defcription, with villans of every poilible denomination 
and degree, does not contain a mcnfter more foul, and more to 
be abhorred than the calumniator. But the " ways of Heaven 
though fome times dark and intricate,*' are jufl. If the calum- 
niator, is among the bafeQ, he is alfo among he mofl wretch* 
ed of the fons of men. Confcious of the vilenefs of his mo- 
tives, and the infamy of his purfuits, and Tiaunted by ter« 
rors which he cannot overcome, he Itands aloof from man 
kind. His own confcience has fet a mark upon him, and 
he fears, '* that every man, who finds him may Hay him.*' He 
therefore like Junius, wraps himfelf up in a veil impervious 
to mortal eye, and fuffers his reputation to be blafted by the 
pen of the eloquent and indignant hiflorian,* or feeks for refuge, 
from the fcorn of integrity and the hoftility of refentment, in 
a vice which though it produces a momentary delirium, leada 
its devoted vidim, to melancholy, to defpair, tq infamy, difeafeit 
and death. 

^ ]^elsham*s Mem^ Geo. Sd, vol. I, pt 1^50. 



Thus the intelligent reader will perceive, that the firft pVd^ 
poiition has been fully fupported. He will fee that I have not 
only defnoriftratid that propoiition to be true, but have alfo pro-^^ 
ved, that by law, every einzen of this commonwealth, whoia 
there i^ jud reafon to fufped of an intention to commit an in^ 
di&able offence, by the publication of a libel, or in any other 
way, niay be compelled to give aflfurance to fociety that het 
^ will not commit that ofF<^nce or any other.' Which po&tiom 
comprehends, what I undertook to prove, and more^ 
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Thfe fetiond propofition is. 

That the claufes, in our bill of rights, refafing to the triaf 
f>y jury and the freedom of the prefs, will not in any degred 
be violated, by this requifition of fecurity. 

1 his pfopofition, ought to have been divided into two parts 1 
One of them relating to fht trial by jury, the other to the free- 
dom 'of the prefs. But every thing like confufion may be a-« 
voided, by making each the fubjeft of a feparate dilcullion. 

Trial by jiiry is the fubjeft of the 8th fedtion of th<f bill of 
tights, ^hich is in thefe words* *' I'hat in all capital or crimt- 
^^ nal profecutions, a man hath a tight to demand the caufe and 
" nature of his accufation, to be confronted with the accufer^ 
** and witneflTes, to call for evidence in his favor, and to sL 

fpeedy trial by an impartial jury of his vicinage ^ without whof(i 

unanimous confent, he cannot be found guilty, nor can ht 

be compelled to give evidence againft himfelf : that no mad 
•* be deprived of his liberty except by the law of the land, ot 
** the judgment of his peers." 

The fuppofitiofl, that the right to a trial by jui^y, can be at 
iill afFefted, by requiring feturity for good behaviour, in othet 
words the doftrine that the afl; of 1792, is incompatible with 
the foregoing fedkion of the bill of rights, fecms fo utterly 
deititute of all rational fupport, that an apology for mentioning 
it, will not perhaps be deemed unneceffary. My apology is, 
that it furnifhed at the bar of Henrico coutt, a topic of pathetic 
declamation; 

If there are any words in our language, whofd plain and 

xvell known import excludes the poflibility of two conltruc- 

" the words in the recited fedion are of that defcrip* 






fioii. The xi^or^s are *'fo a fpeerly trial by ati impartial jury; 
&c. :'' that is the truth of the charge jhall he ajcertained by a jury.'* 
The queftioH of guilty or not guilty (hall not. be determined by 
a court, whofe fituation in life, may deprive them of all fynl- 
|>athy for the prifoner, but by twelve men, felefted from th^ 
neighbourhood %\ here the party lived, who probably knew him, 
and who will proteft him from the cfFedls of a profecution com- 
inenced frcnii a fpirk of party, or that difpofition to opprefs, 
v^hich fometimcs is produced by the pride of wealth or the in^ 
folence of power. 

If theft a libeller, or any othdr perfon is held to his good be-i 
haviouV, and perpetrates an ad, fuppoled to be a forfeiture of 
his recognizance, this ad, the objedion fuppofes will not be 
tried by a jury. If this fuppofition were correft, it muft be ad- 
mitted that the bill of rights would be utterly difregarded. 
But the truth h that the fa£t charged as the violation of the 
condition of the recognizance, would be tried by a jury, and 
if difputed by the party could not be. tried in any other way. 
A fcire facias in fuch a cafe would be the proper procefs. The 
party would h6 fummoned to Ihew caufe, why the penalty 
iheuld not be exafted from him. The caufe would be ihewa 
by a regular plea, dating in (ubflance that the defendant had 
not violated i\it condition of his obligation. T he replicatioa 
to this plea would ftate precifely the fad, alledged to be a vio- 
lation, with all thecircumftances of time and place* On this 
replication, an iflTue would be taken, and the matter in iflTuej 
like all other matters in iffue, would be decided by a jury : and il 
the fad alledged was not proved, by the party, that is the comJ 
monwealthi affirming it, the verdid would be for the defendants 
This is a point which it is unneceffary further to illuftratet 
Every man in this country whofe bufinefs or curiofity has led 
him to a county court-houfe, knows that in a fcire facias againfl 
bail, the parties charged have a right to plead and that ihi 
truth of their defence, is to be afcertained by a jury. 1 

It was alfo intimated that fines by law, are to be afTeffed b^ 
il jury ; and if a magiftrate can exad a bond under a penaltyj 
the Ycrdid of the jury will only afcertain the truth of the fad 
alledged as the breach of the bond, and the court will gi? 

* 4 Bla« Com. 330. Law Grammar p. 330. 
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Judgment for the penalty* All this is true j but a Very few 
wprds will afford a fatisfaSory explanation* 

A law of the General Affembly en?icledin 1792, fays, " In 
every fuch information, or indiftmenf, the fine or amerce- 
ment, which ought to be according to the degree of the fault 
*' and the eftate of the defendant^ fliall be afftffed by twelve 
^' honeft and lawful men/' 

To this argument the following anfwgrs immediately prefent 
themfelves. 

The firft is that it does not bear againft the propofitibn, whicl) 
it is meant to controvert. The propofition is that the billof 
rights does not oppofe the requiihion of fecurity. The afgu* 
ment fuggefts an objeftion, refting not on the bill of rights^ 
but on an aft of Affembly, actually paffed during the fame fef* 
fion, in which the law under confideration was enaded. The 
fuppofed collifion then is not between the conftitution and a law^ 
but between two laws, which being co-eval, as well as co-ordif 
nate, ought to be conftrued, and are daily conftrued in fuch 4 
way as to allow complete operation to each^ The fecond i«, 
that if the recited words, were in the bill of rights, inftead of 
act: of Affembly, the refult would be the fame, for this plaiq 
reafon, that a fcire facias to recover a penalty, deliberately in* 
curred, is not a proceeding by indictment or information, ii^ 
which a fine ot* amercement is to be affeffed. The third and 
conclufive anfwer is that this ar^aument proves too much, and 
and therefore muft be wrong ; for that pofition muft be errone- 
ous, from which ei'ror is regularly deducible. For if fecurity 
for good behaviour, cannot be exafted from a libeller becaufe 
the penalty ought to be qfejfed by a jury ^ inftead of being afcer^ 
tained by a magiftrate, it follows, that no fecurity can in any 
cafe be taken by a bond under a penalty* Ihe a£l of 1795: 
would be a dead letter, and iecmity for the peace could not be 
required, becaufe the magiftrate could not fix the penalty, 
This arguinent) bidding defiance to the eftablifhed opinions^ 
and uniform praftice of every court in the commonwealth, 
will not be further noticed. I haften to confider that part of 
the fubjed which relates to the liberty of the prefs. 
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The laft queftion which remains to be confidered, is whether * 
he requilition of fecurity, for good behaviour, from a libeller^ 



who is a printer, is incompatible with the letter or meaning of 
the 1 2th feftion of our bill of rights. 

" The freedom of the prefs/' fays the 12th fedlion, «* is one 
of the great bulwarks of liberty, and can never be reftrained 
but by a defpotic government." 

If the law, and the conftitution, are at variance, with each 
other, it is conceded, without hefuation. that the former ought 
not to be carried into effefi:. The doftrine, that the judiciary, 
are bound by a legiflative a^l or declaration, repugnant to the 
conflitution, requires* for its fupport, the aid of clearer and 
and ftronger arguments, than thofe that have hitherto ap- 
peared,* 

He who will admit that a ftraight line is that which marks 
the fhortefl: courfe between, two given points, will concede^ 
** that the freedom of the prefs, as guaranteed by the above re- 
*^ cited fefiion of the bill of rights, authorifes a printer to pub- 
^* lifh with impunity, what he pleafes on all fubjeds whatever, 
" or it does not." 

Or, itt other words, 
^* That the freedom of the prefs is without any limitation what- 
*' ever, or there does exift fome limitation/' 

That this freedom is not unlimited, is a truth which mufl com* 
mand, and has commanded, univerfal aiTent. There is not a 
man in the commonwealth of Virginia, who has ever ventured 
even to fuggelt, that according to the conftitution and laws of 
our country, damages cannot be recovered froin a printer, for 
the publication of a libel, or that fuch a publication is not an 
indi^able offence. This point being alfo conceded, there is 
an end of the queftion* For, if a printer can, conftitutionally, 
be punilhed for the publication of a libel, it follows that he 
has no right to publifh a libel : and if he has no right to publifli 
a libel, it alfo follows, that the z£t of 1792 does not violate 
his rights, or the freedom of the prefs, in exading from him 

•The opinion here condemned, is not, however, more erroneous than that entertained by 
some of the federal judges, which is, that the courts alone are competent to the decision of 
a question of this description. In a trial, where the whole subjedt of controversy is involv- 
ed in the general issue, such for instance, as not guilty to an indiftment before a federal 
court for a libel, the jury may find a verdiA for the defendant, on the ground of the oncon- 
stitutionality of the law. An argument in support of this dodrine, was prepared, upon a 
late memorable occasion; but circumstances, about which much has been said, and m<?ne 
ought to be said prevented its delivery. It would be well, perbapsM this power, could hf 
some constitutional provision, be taken froip, bpth courts tind juri^f. 



St fecurity that he will hot do, what he has no right to tlo, «tid 
what he is punifhable for doing. 

}f a man is reftrained, from doing that, which he has a right 
to do, he has r^afon to complain. He may then fay, with truth; 
my rights are invaded. If he is prevented from publifliing, 
what he has a right to pubiifh, then he may fay, with truth, 
the liberty of the prefs is invaded and abridged. ' But, that a 
man's rights are invaded, becaufe he is required to give fecu- 
Tity that he will not commit a crime, which he acknowledges, or 
it is proved, he is about to commit : or, that the liberty of the 
prefs is abridged, becaufe a calumniator is called upon for fecu? 
rity that he wi 1 not make it the medium of an illegal commu* 
siication, are propofitions, which temerity itfelf will hardly af- 
firm, which credulity itfelf can never believe. 

If this were an ordinary topic, it would be proper to (lop here# 
•The premifes being admitted, the conclufion follows, with 
Inevitable and refiillefs force. But the importance of the fub* 
jeft, juftifies a departure, from the ftrift rules of difcuflion, 
and calls for every remark, that can afford the flighteft illuftra- 
4ion. ^ he remainder of this difcourfe, therefore, muft be ia 
a great degree mifcellaneous and defultory. 

If the la(t mentioned conceflion, be again reforted to,, we cannot 
but perceive and admit, the exacl coincidence between the law, 
and the limitation laid down by Hortenfius,in the definition of t^e 
liberty of the prefs- This liberty, fays that writer, confifts, in thtt 
Tight of publifliing, with impunity^ whatever one choofes ta 
pub)ifli» provided no injury be done to an individuah If an in- 
jury be done, to an individual, through the medium of the prefs^ 
.our laws prefcnbe a punifliment, and furnifh retribution for the 
nxrrong : and thus a6l on that part of the fubjcd, and on that 
<only V which the definition places within their reach. 

Tbiis too, by means of the fame dodrine, we come, without 
.difficulty, to that line of limitation, which the laws have already 
clearly and diftindtly drawn, aiound the liberty of the prefs. 
Becaufe it has been faid, and repeated, and truly repeated, that 
it is impoflible to draw the line, between the liberty and the lir 
centioufncfs of the prefs, it has been conceived by manyi that 
•the idea of drawing any line, in which the prefs is concerned, 
is vifonary and chimerical. A few words will enable us to form 
a correct opinion on this fubje£t. 



Tlic dJftihijioh, ivhich ottght to be eft^bliftca, Md which, 
^ reality is already eftabliflied is this. A line canno; be drawi;i 
^f on \2L iuhjeO, ; but z line can eafily be drawn, between diflFerent 
fubjefts. The tendency of this remark will be feen al ooce by 
^me ; biit as it has not, perhaps, been fubmitted to the public 
before, it is proper \o explain it more at laj'jre 

In tltiis ftate, every man has a right to examine^ and to cen- 
sure, the proceedings of our general aff:;mbly, Thefe proceed- 
ings afford a ftibjeO:, for free difcuflion. Upn this fub^e6!, th^ 
<:i^ti;seiis are afTured, by the recited fe(:l:ion of our bill of rights 
trfiat they may exercife, and ftiall dnjoy freedom of difcuffion. 
Upon this fubj^£l then, a citizen ^ nrers. He difapproves the 
^I'Qceeding, which he examines, an;d of courfe expreffes his 
dtfapprobation. The terms in which this difapprobition is ex* 
fxreiled, will appear to fome, to be the language of inteiligent 
and indignant patriotifm ; to others, the coarfie and rancorotis 
itivedive of an ignorant and hireling partifan, who writes, not 
only without any knowledge of dur affairs, but without foli- 
citude f&r the reputation or welfare of our country. How i^ 
jthis difficulty to be furmounted ? How is thi? difference to be 
reconciled ? The folution of thefe queftions ^^sin vain been. 
STought. k has hitherto eluded the refearches of the mott fagaci^ 
cidus ; it has bid defiance to the labours of the ctioft indu(tri» 
cms. It feems at length to be a political axiom, eftablifh.ed by 
ithe concurrence of all parries, that the point at which freedom 
Ibf encjuiry ends and licentioufnefs begins, muft remain forever 
tmknown,. It is indeed, obvious, at the firft view, that to this ci« 
'tizen thus engaged, in an Jnyedigation which he confiders, or 
;tlffefts to confider, as important, a oourfe cannot be prefcribed 
't>y law. He muft mark it out for himfejlf. He muft be at li- 
,berty to ftate the fads which he believes or pretends to believe, 
in the mode wKich he deems moft eligible, and to fpeak the 
^an^uage which his tafte, his judgment, and his feelings diftate. 
Aline by which he is to be diretted jn his way, on that fubjefib, 
^anpot be drawn, without fubje£ting to the cantroul of thelaw^ 
a right, which the coiiiHtution intended to place, beyond its 
re^ch* In this opinion all agree. It was communicated by our 
41V0VS t^ the directory of France, in language of uaufual trx^ 
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fergy and elegance, and was repeated, word for word, by the lei 
giflature of Virginia \k their addrd's to the people.* 

But though a line cannot be drawn, upon any given fubjecl^ 
it may be drawn, and by our law as now underftuod and prac- 
tifed, has been drawn, between diiFereiit fubjeds. Surely it is 
cafy to throw matters of public concern into one clafs, and 
queftions of private character into another. It is, in faft, fo 
eafy, that it has been done, without any legiflative interpofitioa 
whatever. The people and the magiltrates concur in opinion^ 
and all agree, that as to the firft, matters of a public nature^ 
every man may fay what he p eafes, bur that as to the latter, quef- 
tions of private charadtr, he mu(l fpeak truth* 

Such is the dodrine, for which I have been denounced as the 
invader of the liberty of the prefs! i he dcftrine which re- 
quires that truth (hall be fpoken of individuals, but which on 
every other fubje£l allows unbounded latitude, is defpotifm, 
alarming, awful ! ! ** Of every tree in the garden, thou 
tnayeft freely eat : but of the tree of knowledge, of good and 
evil, thou fiialt not eat of it : for in the day, that thou eatefl: 
thereof, thou ftialt furely die/' If this folemn exception of 
one tree in the garden of Eden, " planted with every fruit 
that fpreads its colours to the fun, and every flour that fcacters 
fragrance in the air/' was difregarded by the parents of man* 
kind, we cannot wonder, that their dt;fcendants are, fometime«^ 
like them, unreafonable and pt^rverfe. 

This being, according to my prefent views, the lafl time, that 
I fhall addrefs the public, on any political topiC; I will rake 
leave^ before I quit this fubfefl:, to ftatc, in detail, what I con*, 
tieive to be the legitimate deduftions* that are to be made, fronj 
the doftrine^ concerning the liberty of the prefs, which I have 
tiniformly endeavoured to fupport. 

1. That a citizen of this ■commonwealth, cannot be puniffei 
ed, for publifhing his opinions, however ablurd in principle^ 
or immoral in their tendency, on any fubjeft whatever of a 
general nature, whether religious, philoibphical, moral, poli»- 
tical, or legal. 

2. Nor for enforcing and illuftrating thefe opinions, bj ftat- 
ing as a fad, what is not true. 

* See the Journals of Januax7> 1799. 



3- But for a Hbel on private charafter, that is, for a falfe 
and malicious (lavement tending to the difcredit of an individual, 
tie is amenable to that individual, by an a^ion, and to the 
public, by indiftmcnt. • 

The reader, is requefted, to attend fcrioufly to the three pro- 
profitions jud flated. and afrer mature deliberation, to anfwer 
the following interrogatories ? Is it poffible, that the liberty or 
Vftlhrt of a nation, can be endangered, by the eftablifhment 
of a dcdrine, which tolerates not only error^ but fal/eiwod^ 
on every fubjeft except one, and that on the private charader 
of a citizen ? And4f any danger does exift, may it not be trac- 
ed to the latitude, ^ hich this dodnne allows, rather^ than ta 
the reftriclion v. hich it creates ? 

Upon thcfe principles, a citizen (lands fafe within the fanftu- 
ary of the prels, if he (hould endeavour to prove that there is 
no God, or affirm, that there are twenty Gods : If he condemns 
the principle of republican inftitutions, and contends, that li- 
berty and property can never be fecure, but under the protect 
tion of ariftocracy or monarchy : If he cenfures the mcafures 
of our government, and of every department and officer there- 
of, and afcribes the meafures of the former, however falutary, 
and the conduft of the Matter, however upright, to the bafeft 
motives ; even if he afcribes to them meafures and aQ..s which 
never had exifteilce ; thus violating at once, every principle of 
decency and truth. All thefe are matters of public concern, 
deeply afFedting the rights and interefts of the people, and there- 
fore they are placed by the conditution, in the open field of 
difcuffion, accefCble to all, on every fide. Thofe who framed 
that conflitution knew, that this field would be often occupied 
by folly, malignity treachery, and ambition ; but they knew 
too, that intelligence and patriotifm would always be on the 
fpot in the hour of danger, and to make their enirapce at all 
times eafy and fecure, it was left open to alL 

But the conftiiution extends its proteflion to fubjedts of a ge- 
neral nature only. In them, the great body of the people have 
an intereft, and therefore they are given up to free difcuflion. 
But the welfare of the nation, and the liberty of the people, 
for the prote6tion of which the prefs was made free, do qot in any 
degree depend on the difcuffion of queftions relating to private 
charafteft This fpecies of difcuflipn therefore i$ left to the. 



eoiitfoitl^ df the taw: and the law has witety • proficfed; A«f 
though vice ootay be expofed^ ialegrity Stall be protected, zaik 
its calttthniator puniilied. 

It cannot have efcaped the iiotice of the reader, that the doc« 
trine here inculcated, cancerning > the liberty of the pref», is^ 
Ibued^d on the definitioii fo often quoted* In thi^ definition^ 
it is poffible, there may be fome latent error^ which has hither- 
to eluded niy mod patient and vigilafnt f efearch. if this error* 
fllall be detected, the deduAions befofe dated mud be. abandon* 
ed, and the inveftigation commenced again, and cotidiifked, 
upon the amended definition But as neiairly hve years^bave 
clapfed imce the publicatioa of the before mentioned tffzy^ 
and during that period,, its fundamental politiou peve^ has beeo 
publicly controverted, it is prefumed, that an amendment has. 
not yet been difcovered. 

But a difcovery, of a different nature^ has bten made. ^^Th^ 
*' liberty ot the prefs /' h is (iaiid, *' ought not to be defined«r 
** The tendency of the meafure^ t^queilion, fliouldbeexamiai^ 
^* ed, and if it be dangerous to the liberty of the prefer it it 
** prohibited by the conftitution/' 

To this do£krine, the following confi derations may efiTeSttall]^ 
be oppofed. The firfi; is, that it is obviouQy impollible to de- 
termine whether a meafure, if tarried into operation, will or 
will not have a tendency injurious to the liberty of the prefs^ 
uniefs it has been firft afcertained^ what the. liberty of the prefS: 
is. The fecond, is equally obvious and equally coHclufive. If 
ho definition is to be pronounced, if mealures are to be tefted 
by their tendency, or in other words, by expedience^ and not 
by the conititution, the refult, inevitably is^^, that the whole 
fubjed is placed under the controiit of the government. A 
law highly arbitrary aiid dangerous, may be propofed, under 
jplaufible pretences and if a majority can be perfuaded that it is ex- 
pedient, they may confticutionally adopt it. By this, do&rino^ the 
bill of rights, inftead of fecuring the freedom of the prefs, from the ' 
encroachments of the legiflature,/cr^;7i//^ it pziirely to tietr di/cre^ 
tion. This is almoft a contradi£lion in terms. A bill of rights is a 
fpecificaticn of principles and fubjeds. which are to be regarded 
as placed beyond the reach of legiflation. 1 hat conftruftioa 
therefore of the 1 2th fe^ion of our bill of rights» which fur- 
tf aders the liberty of the prefa to the Qontroul of the legiOaiut^ 



iDlUadof prote£ling it from their power, is palpably ert-oneoat* 
It is in hSt a coaflruQion, which renders the fentence which, is 
the fubjeft of it, entirely uXelefs. 

The difference under a corrupt government between the fitua- 
tioB of the prcfs, where its rights are defined, and that in which' 
it mufl: Aand, where all dehnition is rejected, muO: be feen ac 
once by the moft carelefs obferver. In the firft cafe the liber- 
ty of the prefs is lafe, A line is drawn around it which every 
tnan fees, and which, therefore, cannot be tranfgreffed, with- 
out inftantaneoufly exciting the fufpicion, the fears, the refent- 
ment of the people. But in the latter cafe, there is no point to 
xvhich their attention can be direfted* There is nothing to 
g^ide them through the endlefs mazes of political fpeculation, 
and they are left expofed, to all the arts of feduclion which elo- 
quence, talents, and confident experience, knows fo well how 
to employ* Other confideratibns, worthy of notice, might be 
fuggefted ; but what has been faid is fiifficient. It is not proba- 
ble that an error leading to confequences fo fatal, will be fup- 
ported by many advocates. 

The Counfel for the editors of the Recorder^ purfued the 
l^ourfe marked out in the former as well as in the prefcnt en- 
quiryj and concurred with their opponents, as to the mode of 
reafoning, that ought to be adopted, "rhey fometimes ex* 
changed the pleafures of declamation for the labour of argu- 
ment, and in the progrefs of the difculTion, they gave a derini- 
tion, which ferved as the bafis of the fyllogifm, now about to 
be examined. 

The freedom of the prefs, fai.d they, confifts in an exemp- 
tion from every fpecies of previous reftraint t the cxaftion from 
a printer, of fedurity for his good behaviour, is a reftraint, on 
his rights, or, what is the fame thing, the liberty of the prefs, 
and therefore unconftitutional and void. 

The firft and fecond members of this propofitlon merit, 
and will receive a few moments attention. If they are lopped 
off, farther diffeftion will be needlefs. 

'1 his definition, it was faid, was taken from the Erigliffi law, 
and it was contended ought to be adopted here, becaufe it was 
to "be prefumed that the Iramers of our bill of rights, ufed the 
words freedom of the prefs, in the fenfe allowed to them by 
that code, which we had thought proper e^prefsiy to adopt. But 



this opinion is not ccrreft. The le<:fal and political writers of 
Knglard give no fuch definition. Blackftone,* DeIolrae,t anc^ 
3Mansfield,t curcur in faying that in England the freedom of 
the p^efs confills, not in an exemption from every fpecies of pre- 
vious reftraint, but in tin exemption from a particular fpecies of 
reftriant, that is from the controul of a licenfer. Thus it ap« 
pears that this definition has not even the fanftion of autho- 
rity for its fijpport. V\ hether it has any foundation in reafon^ 
and found policy, is a quedion, wjiich on a former occafion, 
was the fubj &. of enquiry. 

If v/as on that ojccafion, urged , that if this definition be correft. if 
the freedom of the prefs really confidedin an excmptioti from pre- 
vious reifr?int» the legiflature might, at their difcretion, declare 
every publication of a po iiical nature to be criminal, and terrify 
the prefs into filence, by fe verity of punifhment. A law, prefcrib-* 
ing the penalty of dea'h, for an unjuft cenfure of public meafures, 
woulJ accorJing to thi,; do(firine, be no invafion of the freedom 
of the prcfs, bec?Kufe the printer was not reftrained, by any fpecies 
of legal coercion, from the aft of printing what he chofe to 
print. According to this doftine, the moft arbitrary controul, 
over the fortunes, liberty and lives of printers might be consfi* 
tulionally exercifed, provided no notice is taken of the printer, 
until after his critijinal or offenfive publication. To call a prefs, 
in thii fi^uation, a free prefs, is a prepofterous perverfion of the 
plainefl words. 

The fecond term of the propofition, under confideration, is 
cquaiiy incorrect. It has been already (hewn, that the exadioa 
of fecurity from a printer, to prevent Kim from doing what he 
h;is no ri^ht to do, is not and cannot be, an invafion of his 
rights, or a reftraint on the liberty of the prefs. But the doc- 
trine is fufceptible of farther illuftration. 

It has been before proved, that a man. whom th^re is good 
reiifon, to fufpeft of an intention, to commit an indiftable of- 
fence, may be held to fccurity for his good behaviour. Now 
let it be luppofed, tliatfome man» prompted to mifchief by the 
maiigiiity of his own heart, or corrupted, by others^ inftead of 
PRiNTiKG his libels fhoald content himfelf with fixing them 
up, in the moft public places of a city. Integrity is accufed 
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in the groffeft terms, and even beauty itfclf is not permitted to 
cfcape. The whole city i^ in commotion, and the Handerer is at 
length difcovered. He is dragged from the hiding place oi: his 
imtamy, and iiiftead of being trampled under toot, by an ini'ult- 
€d and exafpefated multitude, he is carried, before a ma^illraic. 
His guilt is proved ; and ,unclcr the terrors of a conlcience lud- 
denly awakened, he acknowledges, that he depends, for his 
fubfirtence, on a party, who will ceale to fapport him, when 
he ceafes to defame* If the objection to the exaction of fccu- 
rity, for good behaviour, is to be found in the bill of rights;, 
alone^ it is manifeft that the wretched being, whom yve have 
here introduced, could not claim its protetlion. His offences 
were not committed thro' the medium of the prds, ana therefore 
as to him, the law might take its courfe, without a breach of 
any conltitutional regulation. What then is the relult, if the 
requifition of fecurity be really a reltraint, from which for the 
fake of the freedom of the prels a printer is exempted? It is this : 
that the law would be different from iifelf in caies precifeSy Ci" 
milar ! That, ever^y citizen of- the commonwealth, who is about 
<o commit an indiclable olience, may be reltrained, except a 
printer! ! Ihat a libeller, in writing, might b€ compelled to 
.give. fecurity, but that a libeller, in print, would be entitled to 
his difcharge ! i ! That a man, who conhncs his olfericc^, to the 
limits of a iingle city, may be checked in his career, but, that he 
whofe malignity extends' its depredations by means of a gazette, 
over the (late, or the <:ontinerit, (hall be permitted to continue 
them, without any effort on the part of the law to reftraia 
him I ! 1 ihat in this land of republicanifnij by which lall 
word is meant, '^ an equality of rights under a government of 
laws,*' there (hall be one defcriprion of citizens, who may proud- 
ly, fay, that as to them, a law alfeding every other citizen, is to 
have no operation 1 \ ! Even in i.ngland, iuchdodiine would 
be deemed heretical. Even there, the haughty peer, who was 
boryi a counsellor oi his king, and a le.illator of his country, 
whofe honor is his oath, and whofe pride of family has been 
cheriflied by the fucceffive homage of fprty generations, ffaiid^ 
on the fame ground with the huir.bleft comnioacr, before the 
courts of jullice and the minifters of the law. 

To purfue this idea, farther, let'us fuppofe that the libeller 
in writing, and the hbeiler ia print^ beinv convided, are bro't 



T^fore the coutt \o heiir the fentence, prefcribed by law, fot 
iheir deteftable offences.. A dilemma prefenrs itfclf from which 
it is impoffible fairly tc efcape. It bars been before laid down, 
that fecuriiy for good behaviour, may be, and generally is ex- 
aSed by the court, after a conviQiion, for a miidemeanor. it 
it is required from the former, he cannot find a word in the 
law, or the conflitutian, which fliields him from the claim. He 
th^fcfoTe gives the fecurity, or remains in jail, until charity or 
party fpirit fliall relieve him. But vi^h^n the fame Tequifiticmis 
addreffed to the latter, he denounces it is an unconftitutional ra^ 
ftrittion of the liberty of the prefs. The court, alarmed by 
a denunciation fo bold, or feduced by the found of words f6 
interefting, conGnc their fentence, to what is part. As foon ak 
ihe term of his iniprironment is at an end, he walks abroad A- 
Ijnong mankind, leaving a culprit, perhaps lefs odious than hinti- 
felf, in confinement, for the want of that very fecurity, which 
he had not been required to procure. Every man of law^ of 
common humanity, of common underftanding, muft join in 
the. condemnation of adoftrinewhich produces this horrible injuf. 
tice. 1 he counfel for the editors of the Recorder, faw, an<} 
felt, this injuftice, and they therefore conceded, thatini)oth 
icafes, the fentence mu/l be the fame : that in both cafes,* this 
fecurity, might be lawfully and conflitutionally, required. But 
in avoiding one rock, they fplit upon another. In making tJaiS 
•concefiion, they necefTariiy admitted, that this requilition of fe- 
curity was not a teftraint upon the freedom of the prefs ; for if 
it be a r^ltraint it cannot be impofed at any tifn . The recogi. 
*nizance for good behaviour, whether taken btfore or after con- 
vic'tion, has fiorelrofpect. 1 he penalty could not be incurred 
in eiiher cafe, except by the commiffion of an uflfence fubfe?- 
quent to Its date. How arbitrary, how monftrous then is it to 
fay, that fecurity for good behaviour cannot be required before 
convidion, becaufe it is a restraint^ but, that after convicHon, 
it may be required, becaufe // li not a reftraint, on the frcedpin 
of the prefs. 

It was before intimated, that in ftriftnefs^ this difcuffion, might 
have been fooner brought to a conclufn^n. 1 he fecond part. of the 
fecond propoiition was proved to be true, in a fhort tii^ie after it 
was ftated. The reafon then affigned for farther remark^, will be 
my apology for the obfervation now about tp be introduced. 



It has been unilfbrmly contended that the word " freedbm,**^ 
is to be underftood, with this limitation, that an individual, is 
not to be injured with impunity. This idea is fufceplible of a 
* farther inuRratiom 

The laft feftion of our bill of rights, proclaims a truth, too, 
long with-held from the knowledge of mankind- This feftioa 
declares, *' that all men are entitled to the free e^ercife of their 
religioii-'* This religious freedom, it will be immediaiely per- 
ceived, is fubjeft to the fame limitation, and no other* In the 
fixteenth century, when Europe was overrun by religious fana- 
ticifm, there arofe a fed in Germany, called Anna-Baptifts,, 
vho among other wild, and extravagant opinions, held that 
all things were in common.* Let us fuppofe, for a moment, 
that a fcft like this flioulH arife in Virginia, and that one of its 
members, aSing in cnnformiry to precepts which he confcienti- 
oufly believed to be true, fhoulH rake his neighbour's horfe fe- 
cretly or by force. (>ould a man be found, without the pale 
of that feft, who would ferioufly contend, that becaufethisen- 
. thufiast was fscured in the free exercife of his religion, whicb 
authorifed him to fupply his wants wherever he could find, the 
means, he ought not ro be compelled to make rep'aration for 
the injury, nor deterred by punilhment from a repetition of his 
offence ? 

From thefe confiderations, it follows, that the freedom of 
the prefs, as now and formerly defined, is nor infringed by 
the exadion of fecurity for good behaviour. 1 his freedom, ex. 
tenfive as it ought to be, and actually is, does not fuffer an in- 
jury to private charafter to be perpetrated with impunity: 
When this is done, the delinquent quits the fanttuary of the 
conflitution, and places himfelf under the controul of the law : 
and of courfe, may be fued, indii^ed^ or bound to his good 
behaviour, a$ the law may direS. 

Thus I have endeavoured ro prove, anH I truft have proved,, 
that the requifition of fecurity for good behaviour, from a li- 
beller, is in perfeft conformity with the laws and conflirution 
of our country. If rhfs has been done, enough has been efFett- 
ed. Surely it is fufficient to fliew, that the apphcation to i Hen- 
rico court in December laft, was warranted by the letter aad 
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iricaning of one of our own lay^s, recently feledted by out ow# 
legiflaturc from a code which they had repealed in mass, and 
that it is tiot in any degree incompatible with any one principle 
declared by our bill of rights or conftitution to be facred. 

But in the cftimation of fome, all this is not fufficient. It is 
true, fay they, that the law is, as you have ftated it to be, and 
it muft be admitted, that an injury to private charader may be 
puniftied ot prevented at the difcretion of the legiflature without 
E violation of the freedom of the prcfs. But the precedent is^ 
dingerous ; thepower of requiring fecurity may be abufed, and 
magiftrates under the influence of party fpirit, may bring irre* 
parable mifchief on loci^ty, by inceffant attacks on printers^ 
the centinels who keep watch over our national happinefs and 
liberty.... A few words in reply to this declaniation, tor it is no-^ 
thing morcj will as to myfelf clofe this difculTion^ forever.. . 



Conclusion. 

TH^T thepower of requiring, from printers, feciirityfor 
good behaviour, may be abufed, is admitted. In tliis refpefii, 
it is like all other power. MaQ is a frail, and corruptible being, 
and too often does wrong, not only from ignorance, but defign^ 
Yet, the poffibility, that power may be abuled, does not afford 
a reafon, why it fliould not be granted. If it did afford fuch 
reafon, government itfelf ought not to have been created ; be- 
caufc the hiftory of the world, is nothing more, than a recital 
of calamities, brought upon mankind by the mifcondu^, the. 
ambition j the crimes of thofe, to whom power has beea en- 
trufted. 

It may be farther admitted, that magtflrates will be, morC: 
flrongly tempted, to abufe this power, than any other power, 
conf.ded to them by the law. Under the influence of party 
fpirit, they may be inclined^ to harrafs, and perfecute a printer, 
of obnoxious politics, by requifitions, with which he may be 
Unable to comply. But while it is admitted, that this tempta«. 
tion may exift, it is obvious, that it will be oppofcd, if not over-^ 
powered, by a confideraiion of peculiar force. It has beeii» 
already ftated^ that oficial condu^ iS| conftitutiaAally, a,fubje& 



«ff free enquiry. The requifitibn of fecurity is an official aft, 
which may be exhibited to the public, in any colours which the 
|)erfon injured, his friends or his party, may choofe to beftow* 
upon It. They may ftate it in their own way ; they may fpeak 
truth or falfehood at difcretion, and afcribe what has been done 
to ignorance which they may hold up to public ridicule, or to 
tyranny which they may expofe to general abhorrence* All this 
may be done : and it may be done wiih impunity. If the pri- 
vate charafter of the magillrate is nolfaljely traduced, his af- 
failants are fafe. Is it no* then an obvious prefumption, that 
ja mayftrate knowing the fituation in which he itands, that his 
public condufl: may be expofed to the gr >fle(l milreprefentations, 
•that every a^ of immorality or indifcretion, which he may 
Jiave committed in the courfe bi a long life, may become the 
fubjeft of news- paper animadverfion and of general notice, 
and that nothing but the integrity and legality of his condufl: 
can fave him from the cenfure of the people, or the reproaches 
of his own heart, will be extremely guarded in every move- 
ment in which the prefs can be confidered as interefted ? Is it 
not manifest, that he will be particularly cautious in making an 
attack upon a printer, whole daily occupation, puts into his 
hands, not only weapons of defence, but inftruments of re- 
venge? I his confideration, it is conceived, will have an influ?- 
tnce fo decifive, that the apprehenfion, which ought to be en- 
tertained, is, not that this power will be ai)ufed, but that few 
men can be found, who will have firmnefa enough, to carry it 
into operation 

There is another confideration, which cannot fail to operate 
with great effeft, in confining a wifii to deltroy a printer, to the 
bofom in which it arofe. Kvery magifl rate knows the fenfibility 
of the people, in relation to the liberty of the prefs, and may 
therefore juilly apprehend, if his^ conduft (bould be invefti^i 
gated in an a<^ion for damageSs that a wilful abufe of power, 
might be attended not only with lofs of character , but thjc ruia 
jof his fortune. 

Under a government like ours, thefe confiderations will hav^ 
great weight, enough perhaps to counterbalance, fometimes, 
even a fenfe of duty, and a regard for the public welfare. la 
a monarchy, there is a wide interval between the magiftrate, 
and the fubjed:. Wealth and rank, place the rulers^ at fuch ^ 



^diftance from the people, that the cries of the opprcffed »c 
tiot heard, and if heard, are not regar<!ed. But here the ma- 
giftrate, (lands on the fame ground, with the reft of his fellow 
citizens, and inuft be at all times acceffible. He jmuft liften to 
every honeft man, however poor, who choofes to demand his 
attention, or be infuhed far his pride. He mu ft. anfwer the 
complaint of the moft obfcure individual, or lubmit to general 
cenfure. In fadl, a magiftrate, ailing illegally, for the purpofe 
of oppreflSon, would fink under uiiiverfal execration. Our 
own obfervation declares this reafoning to be corred. Inftan- 
CCS of magiiterial opprcflion, feldonx, if ever, occur, within 
the common weahh ot Virginia. Ihe experience of other 
countries fanftions the fame doftrine : and it has been accord- 
ingly ftated, by a profound obferver, as a fort of political axi- 
om, that in a republican government the magiftrates may be 
fafely intrufted with large difcretionary powers.* Their refpon- 
fibility to the people, precludes the pollibility of abufe. The 
apprehenfion therefore of ferious mifchief to the public, from 
the arbitrary requifirion by magistrates^ of fecurity from printers, 
cannot be juftified by any rational calculation. This apprehen- 
fion will l>e entirely diffipated, when we enquire into the mode 
in which the bufincfs is to be condufted* 

Let us fuppofe, that fome magiftrate, a bankrupt in both fame, 
and fortune, (hould be anxious to fignalize his zeal, in favor 
of a ruling party, hoftile to the liberty of the prefs, by the per. 
fecution and ruin of a printer. How will he accomplifli hi» 
purpofe ? It feenis to be fuppofed, by many, that he will have 
nothing elfe to do, but to iffue his warrant, to caufe the priner 
to be brought, immediately, like a culprit before him, to de- 
mand fecurity for his good behaviour, and to commit him t© 
jail on his failure to procure it. /ihis is indeed a wild fuppo- 
fition, and were it not, for the importance of the fubje^, to 
which it relates^ would not be entitled, to the notice of a mo- 
ment. 

It is proper here to remark, that the fituation of the magif- 
ftrate, in Virginia, is fomewhat different, from that of the ma- 
giftrate in England, when required to act in a cafe, in whic^ a 
libeller is concerned. In England it is fufficieot to fatisfy the 
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magiurate, that the perfon charged, is the author or printer 
of the defamatory writing. V/hether the writing be true, or 
falfe, is not a fubjeft of enquiry with him, becaufe, whether 
Dne or the other, if defamatory, it is a libel. But in Virginia, 
the magiftrate muft be convinced, not only as to the fad of 
authorfhlp or publication^ but he mu(l alfo be fatisfied that the 
writing charged to be libellous, is falfe. How are thefe fafts 
to be eftabliftied before him ? the anfwer is by evidence, fub- 
mitced to him on the oath of the perfon defamed, or of a cre- 
i^ible witnefs. Even this will not be fufficient. 1 he rcquifition 
of fecurity for good behaviour is not a punifliment for a palt 
offence : it is intended to preiient the commiffion of offences in 
future only. Ihe magiftrate therefore will not act legally in 
iffuing his warrant unlefs, from circumttances, proved be- 
fore him, there is good reafon to fufpeft that the mifdemeanor 
will be repeated.... In %;)rt, the courfe of proceeding in this 
cafe will be fimilar to fmt obferved, where fecurity is demanded 
.from one, charged with an inten ion to break the peace. 

Both cafes, in the eftimation of the lav, ftand on the fame 
ground, and as to both, it is exprefsly declared, that fecurity 
may be required, '* if the raagidrate (hall fee caufe, before 
himfelf, or on the complaint of others."* The firft circum- 
fiance here noticed, cannot occur as to^ libels. The caufe for 
requiring fecurity, cannot appear, it is prcfumed, in the pre- 
fence of the magiftrate himfelf, and therefore a warrant, againft 
2 libeller, can be iffued only on the complaint of others. 

Under this view of the fubjed, it is difficult, if not impotoble, 
to perceive how magiftrates can do mifchief, in the exercife of 
thfe power to require fecurity from a libeller, which power the 
lavsr has given, and the conftitution has not taken away. Ihe 
fad of authorfhip, or publication, the falfehood of the defama* 
tion, and the propability of a repetition of theoftence, muft be 
ftated an oath. A falfe oath in this, as in every other cafe, may 
fometimes be taken, but the magiftrate is not refponfible, for 
the perjury of the accufer. The printer indeed might fuffer, 
but the inconvenience, would be momentary only. When ta* 
ken by the warrant, he would have a right to defend himfelf, 
by interrogating his adverfary, and by evidence on his part ^ 
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and if he could fliew the profecution >to be groundlefs dr matt- 
cious, he would be entitled to his difcharge. 

But let it be luppofed, that the magiilrate blitided by zeal, or 
under the influence of corrupt motives, difregarding the defence 
made by the accufed ; requires fecurity in a cafe in which it ought 
not to be exaded, what would be the refult i Let it be fuppofed, 
that party fpirit, which was never known to slumber^ might be 
then aflecp: yet that fympathy, \^hich the fight of oppreffion 
never fails to produce would inftantaneoufly furround^ the pri- 
foner, with friends. Men, whom he never faw before, would 
become bound for him ; and thus this fcheme of perfecution, 
would terminate, as it ought to do, in the defeat and infamy, of 
its unprincipled proje<flors. 

It is not then, from the magiflrates of this country, that dan« 
ger is to be apprehended, to the freedom of the prefs. It is 
not in their power, nor in the power of any individuals to do it 
injury. If ever danger does come, it must proceed from a corrupt 
government^ whofe folly, or wickednefs is expofed through the 
medium of the prefs. This, furely is a truth, which may be 
eafily illuftrated* If the government is difpofed to proted the 
rights of the prefs, the eflbrts of magiilrates or individuals to 
reftrain them, may be rendered in a moment abortive* But if ' 
the gcveramenc be hoftiie, if ihofe intruded with the admisii* 
flration of our affairs, are alarmed at the denunciation of the 
prefs, and wifli to fubvert it, their views, whatever their pro- 
feffions may be, will never be exclufively direScd to the pro- 
tedion of private charader. 1 hey will aim at the fuppreflion 
of free enquiry into the meafures of the government and its 
officers, and for that purpofe will introduce fome nevir code of 
laws, or give fome new definition to the term,freedom of the 
prefs, which will render that freedom but a name. 

A ferious mifchief, refulting it isfaid, from the oieafure here 
<vindicated> is, that the merits of a candidate for public employ- 
inent, cannot ht freely examined. If by this objedion is meant, 
that the author or printer of a libel on the charader of fuch a 
candidate, may be puniihed, the objedion is admitted to be eor<- 
red : but it is totally inapplicable to the fubjed before us i for 
II it {hould be conceded that this meafure is illegal or uncon* 
llitutional, the author or printer in the cafe that has been fup- 
ofed, would ftill be refponfible to the party and to the public. 
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This li one of the vague objeftions, which have been urged to 
the doftrine advocated in this effay. It is calculated to (hew, 
how little attention, even intelligent men have beftowed on this 
fubjefl : for it is obvious, that the objeftion goes not to the re- 
quisition oi fecui hy, againft which it is ur^td ; for this requifi- 
tion^ leaves the right of inveftigation precilVly where it was be- 
fore: but againil the definition here given of the liberty of the 
prefa, which the objection, when properly applied, fuppofes, 
is not fufficiently comprehenfive. 

1 he ground taken by this objedlion can never be furrendered. 
It never can be admitted, that the private charsfter of the of- 
ficers of government, or of candidates for placfes in the govern- 
ment; fliall be left entirely to the mercy of every mifcreant, 
who writes for anewf-paper. If fuch were the cafe, theprefs 
itfelf, while.it protected the liberties of the nation, would exercife 
the moft afflicting and tremendous defpotifm over individuals. 

But although the merits of a candidate, for office, cannot be 
in the language of the objeftion freely examined, yet, they may. 
he fairly examined, although his competitor, or the friends of 
his competitor, cannot without danger of the law, publilh un- 
truths derogatory to his charadcr : yet whatever is true, how- 
ever degrading, may be ftated with impuiiiry. Is not this fuf- 
ficient i Can any private man, can any printer, who has one 
particle of honor or humanity req lire moi;e, than the privilege 
of fpeaking truth, of a perfon whofe real merits he wifhes to make 
known ? And let it not be forgotten, that there are cafes in which 
eveii an untruth would be overlooked. A libel muft be malki- 
cious, as well as falfe : and if from the ftyle, the temper, the 
firguments, or the fituation of the writer, it appeared, that 
though miftaken in point of fa^ft, he had no objed in view, but 
juilice, and the good of his fellow-citizens, he would be fafe, 
from every fpecies of profecution. But if in reality the free- 
dom of the prefs, as herein defined, be not fufficiently exten- 
sive, if it be true, that the prefs (hould be allowed the fame 
power over the private characters of candidates, which it has 
a right to exercife over the official conduct of public men, the 
^il may be remedied by the interpofition of the legiflature. 
The government is not permitted to abridge, but it may cer- 
tainly enlarge the freedom of the prefs. A law may be intro- 
duced, at the next feifion of the General Aflembly, extending 



that freedom to th^ officers of goTernment and the caitdTdatw 
for public employment, or in plain terms, authorizing the cU 
tizens of this Commonwealth, to fpeak, wrire, and print, witfe 
impunity whatever they pleafe, whether true or falfe, concern^ 
ing thofe who are, or with to be in office. Would not the ftig- 
ma of eternal ridicule, be faitened upon the man, who fli0ul<S 
have the temerity, even to hint, at a propofltion to this effefl:.. 

In addition to this it may be remarked, that thofe, who are: 
held up as the candidates for the great offices of the (late and* 
federal governments, are generally men who are advanced in 
ap-e, who have been long in public fervice, and whofe charac- 
ter^, whatever they may be, are well underllood. An ancny- 
nious arrack on a man of this clafs,.may excite the indigiiation* 
af one party and gratify the malignity of the other j bac ther 
cxpeQation of public good, or of any great political effeft, from^ 
difcuffions of this kiiid, is childiih and abfurd. 

With refpe<fl to candidates for a feat in the legiftature, the ob»- 
jeftion is equally llrong. 1 he conftant communications which 
are carried on among the people of a diftrift, or of a county, at alt 
times, and particularly during an electioneering conteft, enable^ 
them to form their opinions with confiderable accuracy of the 
merits of the candidates. Xh^ir minds might be inflamed, but 
not enlightned, by printed hand bills in which the writer, might 
ft ate what he pleafed, with impunity* In faft during contro- 
verfies of this kind, there is generally calumny enough, with- 
out the aid which impunity would afford. M his new plan would 
give a wid^r range to the paffions, which an cleftion feldom 
fails to excite, and would only ferve to provide in every county 
of the commonwealth, the materials of eternal rancour and 
diffention....In truth, the temptation to abufe this privilege^ 
would be too great to be refilted. A well direeled charge, made 
ijnmediately before the election, againft a candidate fupported 
by four fifths of the eleftors, might turn a majority againft him. 
'ihe refutation of the calumny might be afterwards cffefted, 
to the fatisfaftion of every freeholder ; but the unjuft accufer 
would remain, in undifturbed pofllffion of a poft, gained by 
the very crime which rendered him unworthy of it. 
. There is another remark on this fubjeft, which has already^, 
perhaps, prei'ented itfelf to the mind of the reader. Politicalf 
difcuiiion is almoft invariably condudedi uikier the influence 



bf party fpirit ; and there is no fpecies 6f political writing, in 
which that fpirit fhews itfelf, in a lek •' queftionable fliape,*' than 
in the delineation of charaftet. It would be fcarcely going too 
far to affirm, that there is not a fihgle inftatice from the year 
1789, to the ptefent day, in which the private or political cha- 
raft r. of a man of diftin^uiftied talents, has been fairly exhi- 
bited by a political adverfary, to the confideration of the public^ 
The bcft and wifeft patriots of America, men whofe virtiies and 
talents have been, and now are, uniformly employed in promote 
ing the good of their fellow-citizens, have been, not with (land^ 
ing the reftraint of the law, inceffanrly purfued by malignity 
and falfehood. If fuch is the cafe now, what would be the lan- 
guage of calumny, what would be the condition of fociety, 
if the conftituiion or the law, gavefandion to every barbarous 
ekcefs, to every indecent outrage, which the venal writers for 
a defparate party, might be difpofed to offer, td every man dif- 
ringuifhed for his patriotifm, his fervices, his virtues, or his 
la^lents ? 

If this reafoning be rorreft, no mifchief can arife, from the 
cxercife of the power, to require even from printers, fecurity 
for good behaviour. The hrfl propofitioh flated in this effay, 
may be carried into operation, not only without a violation of 
any conftitutional principle, but without fubjefting the fociety, 
or any honeft member of it, to the flighteft inconvenience. 
Here then the difcuflion regularly ends. The motion addi^effed 
to Henrico court has been proved to be legal, and the objec- 
tions, which have been urged, whether deduced from the the- 
ory or language of our conilitution, or the praftical operation 
of the dodrine, on which that motion was founded, have been^ 
it is believed, completely removed. But I cannot reft fatisfied* 
even if the negative pofition, here laid down (hall be admittedl 
to be true. 1 he principles vindicated in thefe pages, will not 
only do no harm* but if rightly underftood, and applied with 
no more than ordinary integrity, will produce a real benefit, to 
the community. 

1 he firft confideration, which prefents itfelf, in taking this 
further view of the fubjeft, cannot fail to beinterefling to every 
man, cordially attached, to the pure and facred principles of 
republicanifm# If the reafoning, which has been fubmitted. tf 



the public, be corrtSt^ the law will operate aUte on all^ dud tK* 
conftituipn, \vill be faved from the imputation, of eilablii3bua|r 
a didindion not only odious in itfelf, but utterly incompatibly 
with that M^pAi RIGHT, which is the bafis, of every republic 
can inftitutioHf According to this reafoning. the law, *' fees 
with equal eye" every citizen of the commonwealth ; and re^ 
quires, without difcrimination, from every man about to com^ 
init an itididable offence, fatisfaflory aifurance, that the appr<> 
hended mifchief (hall not be perpetrated. On the other hand^ 
a dillinftion in favor of printers will be eftabliihed, fcarcelylefs 
deteflable, thaiji that, which, in the darknefs of the middle ages^ 
when all Europe, bowed beneath the yoke, of eclefiaftical do- 
mination, feparated the priefl from the layman, and configned 
the latter, to torture or to death ; while the former was obfe- 
quioufly furrendered, by the civil authority, that he might be 
reformed, by the mild difcipline, and gentle admonitions of the 
churci). Siich a ^i(lin£tion, cannot be tolerated, in this free 
country, and at this enlightened period. It cannot be beiiev^- 
ed, to be juft, or neceffary, th^t while a libeller is allowed the 
protedion of ^he law, againft an hoped man^ becaufe that 
man, is about to commit on his peffon an indidable offence, 
that fame man fhall be excluded from a fimilar protedtion, al- 
though the fame libeller has committed, and is about again to 
commit* on his reputation, an offence not only indid^ble, but 
atrocioufiy immoral, 

A general recognition of the doctrine, contained in this effay, 
will not pnly prote^ the bill of rights from the charge of incon^ 
fiftency and injuftice, but it will fave the prefs itfelf, in fom^ 
<iegree, from thofe ** foul abominations,*' by which it has beea 
too often difgraced, and by vwhich alone its value can be im- 
paired. If the evil fpiriti of defamation, by which it has beeii 
fo lotig poffeffed, fliall, " when it fees the law advancing to»- 
wards it, rufli into the fcA and be drowned Jn the waters," the^ 
the prefs, will refume the honorable ftation, affigned. to it by 
the conftitution. Then will it be indeed, the guardian of pub- 
lic liberty, and perform the fundions ot its high office and def- 
tination. Then its weekly addrefies to the public may be read 
by patriotifm without indignation, and by delicacy, without ^ 
a blulh. Ther« was a time^ whea thi$ coyld not be doii^ 1 
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Another benefit, tvhich by fome minds will not be thought 
unintereiting, will refult from the adoption of this doftrine; 
The wounds inflrfted by calumny, might be more eafily endur- 
ed, if its poifoned darts reached thofeonly, agamft whom they 
were direftcd. The perfons fingled out front their party, as ob-^ 
jefts of hoftility, are frequently felefted, becaufe they poffofs 
fome virtue or talent, which makes them of value with that 
party. It is fortunately, this very virtue or talent, which gene- 
rally enables them, to " walk unhurt, in the fiery furnace of 
perfecution." But when it is recollefted that the mifchief, 
even when not felt by them, extends to others, whom every 
manj would wifh to fee fhielded from every pang....ta thofein 
whofe bofoms, ** love and peace, delight to dwell,'* who would 
not rejoice, if the demon of flander was fafl: bound forever iix 
thofe fetters, which law and juftice have long ago prepared foi^ 
him. 

In point of national morality, the fubjef^ before us, is enti- 
tled to our attention. Whatever tends to impair the jufl con- 
fidence of man, in human integrity, is injurious to morahty. 
If accufations are brought forward perpetually, againfl thofe 
who ftand foremoft in the eftimation of the people, men who 
believe thefe accufations to be even partly true, will allow them- 
felves a greater latitude, than they would be difpofed to take, if 
they faw, or thought they faw, nothing, but examples of vii:- 
tue and purity before them.* 

But the moft important efFeft refulting from the fupprefij n, 
or dimunition of libels, will be perceived, in the temper of the 
people, or rather of that portion of them, who from fentimeut 
or fituation, take the moft adlive part in the politics of their 
country. 

The fj>irit of party, is, perhaps, the caufe of the greateft 
evils, which it is the deftiny of republican government to eur 
counter. By the fpirit of party is meant, that fpirit, which 
perverting the underltanding, and corrtipting the heart, indur 
ces men to prefer the aggrandifement of their party, or the def- 

• "f This subje6t deserves to be contemplated Trom thi? point of vic;w. Tim 
injury sustained by the morals of a nation from party spirit, which thoup:h 
not produced, is greatly auffment^d by the licentiousness of the presb oiuvht 
to be seriously examined. U is to,.be hoped that some writer cpuipslcui lo, 
the task, will sooa undertake it. ! 



ttn6tronof their political opponents, to the real welfare, of the 
people. 1 his definition if correft (hews at once, that it mull 
often be incompatible with th^t juftice which we owe to iudivi-t 
duals, and that duty which we owe to our eouiitry. It.refult$ 
from the frailty and corruption incident to man, in all ages^ 
and never fails to fhew-itfclf, unlefs fuppreffed by the delpo* 
tifm of the government. \ he experience of the world has 
proved, that it affumes its worft form, and produces the moft 
injurious effects, in thofe countries, in which the greatelt free- 
dom is enpyed* It is needlefs to refort to hi(iory ancient- or mo- 
dern, for an illuftration of this truth. Our own country af- 
ford jabundimt and very recent evidence. During the laftfef- 
fion of Congrefs, we faw men, refpeftable, it is believed, in 
private life, for theif integrity , aQually exening all their talents 
and influence, to bring upon their country, the calamaties of 
war. Was the propofition which was brought forward, on this 
fubjeft juftified by neceffity, or any principle of humanity or 
policy* On this queftion the voice of the people hajs pron^ounc- 
ed a loud and decided negative. But thi> is not all*. Ihat 
fame voice has pronounced a fentence ftill more humiliating ta 
the advocates for war : *• that their real objeft was to bring in- 
to difGculties, and if poiHble into difcredit, an adminilirauon« 
which they abhorred/^ 

If fuch be the charav^er, if fuch be the operation of party 
fpirit, the caufes which produce, or augment it, well dtferve 
to be examined. The firft muft remaiti forever untouched. 
'I he fupreme power of a ftate or the adminiftration of the af- 
fairs, and diftribution of the honors and emolument^ of office, 
will always be fought for, where there is a chance of obtaining 
them. In a free country, where the people change their rulers 
at (liort periods, this chance always exids, and party fpirit will 
of courfe invariably attend it. It is in vain then to expefl; the 
extirpation of party fpirit, injurious as it may fometimes be, 
becaufe it cannot be rooted out, without deftroying the foil in 
which it grows. 

But tho' the caufes, which produce party fpirit, muft forever 
remain, yet the circumftances which tend to augment its beat, 
or lo fet it in a flame, may be fometimes controuled at the dif- 
cretion of the government* When we take a view of thefc 



* tircumuancas, tne moit prominent ano tne Tooupoweriui i&«tne 
^licentioufnefs with which thecharader^ of one party, are afifail^ 
ed by the preiTes of the other. Sugh is the pride and in^ pati- 
ence of man, that he cannot fubdvie or conceal hlsindignation, 
when opinions to which he is known to be attached, are treat- 
ed with ridicule, or contempt. But when our political adver- 
faries, already obnoxious by their hoftility to our principles, 
reprtfent the ableft and bed men of our party, as fools or trai- 
tors, every member of it feels himfelf infulted. The injury 
is refented : accufations are retorted : the poifoned arrow is 
fhot and is returned : and in the courfe of a fhort time, a fpi- 
rit of rancorous animofity prevails, which degrades the na- 
tional character abroad, difturbs the peace of fociety at home, 
impairs the moral fenfe of the people, turns their attention 
from fubjeds of real moment, to difquifiiions which they ought 
not to hear, and renders us too often unjuil to our fellow 
men, and unmindful of the duty which we owe to our coun- 
try. Surely then, a doftrine, which while it leaves every 
queftion of a public or general nature, free for difcuflion, 
checks an^ diminifhes the violence of party zeal, fo far from 
being an injury^ is a bleffing to fociety. 

Thus, my fellow citizens, I have endeavoured to perform 
the tafk, in which the occurrences of December lalt, ren- 
dered it proper for me to engage. The precipitation with 
which I have often been obliged to write, and the long and 
frequent interruptions to ^hich I have been expofed, will. I 
iruft, afford an apology, for the inaccuracy of fome fenten- 
ces, and the obfcurity of others. 

In fupport of the doftrine contained in the foregoing pages, 
I have (tated to you, the arguments which have impreffed on 
my mind, a deep conviction of its truth* If I had ever en- 
tertained, even a doubt, on this fubjeft, I would cheerfully 
have acknowledged, that doubt, becaufe thereby 1 (hould have 
obtained a releafe from an engagement, the performance of 
which has expofed me to privations and difficulties, which 
few would have been willing to encounter. But on this quef- 
tion I never doubted, and from the moment at which it 
engaged my attention, to the prefent day, it has always 
fippeared to me to be the law of the land, that a libeller. 



whether a ptintet cur ttot, may be bound to fecurfty for hit 
t good bebaviotjr r that there is nothing; in the conftitutioir 
or bill of rights, which impairs the force of thk law : and 
that its operation mftead of being injurious, will be beaeficia^l 
to Xociety. 



THE END. 
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